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PREFACE. 


In the following pages the author has attempted 
to state clearly, with reasonable accuiacy and in 
language as free as possible from technicalities, the 
elementary rules and principles of American law with 
which it seems most important that business men 
should be familiar. The object was to make an in- 
structive manual for general readers and men of af- 
fairs, and a practical text-book for use in schools 
and colleges where business branches are taught. 

Keeping the primary purpose of the book in view 
an effort has been made to render it as practical as 
possible. Business men arc interested chiefly in 
knowing the general nature and extent of their legal 
rights and duties . Technical details of jurisdiction and 
procedure have heen excluded as the space necessary 
for their discussion is much better occupied with the 
practical rules relating to the formation, interpreta- 
tion and discharge of contracts in general, to bills 
and notes, to the rights and liabilities of sharehold- 
ers in business corporations, to sales of chattels and the 
like. To the same end such topics as mandate and 
loan for use in bailment law are dismissed with a 
word, while pledge and carriers of goods have been 
relatively expanded. Competency to marry and the 
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cruise's iof ilivoiee Jiavi' been i^noierl, wbile u chapter 
has been devoted to ehattol laortgagoft, and agency, 
pai (iiei’bhip and fiio insurance have been given space 
])eanng some relation to their general importance 
Iroiu a commercial point of view. 

v^hould the book be adapted to elementary work as 
an a aged in smno of oui law schools, it will be 
because the author, in writing to meet one want, has 
licen iortanate enough to meet some others. 

As originally tirepareil, the text was supported, 
illustiated .iiid expanded by the citation of cases. 
This plan was abandoned as not consistent with the 
pur 2 >oses of the book and instoaii lists of loading 
text-1 K»oks have been inserted at the end of chapters 
or tojiies. While tiiose will be found useful chiefly 
to teachers by furnishing more anqile atatementa of 
the law and as indexes to the decided eases, it is 
liojicd that they will prompt and assist students to 
carry their studies further than the text. 

Wherever a conflict between the decisions of the 
several states has been indicated, the teacher should 
ascertain, or, if possible, have his students ascertain, 
the local law, to bo noted on the margin of the book. 
Upon matters of local statutory regulation, a similar 
course should be pursued. 

The author takes pleasure in acknowledging his 
indebtedness to William Ward Wight, Esq., Li- 
brarian of the Milwaukee Law Library, for many 
valuable suggestions. 
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§ 1. The law a system. — ^The law, so called, con- 
sists of a mass ot rules and principles so closely re- 
lated and interwoven as to constitute, among all civ- 
ili/.ed peoples, a more or less harmonious system. It 
is therefore necessary to an adequate understanding 
of any of its parts or branches to know something of 
the nature of law in general, including its origin, 
the necessity for its existence, and the manner in 
which it controls or influences human conduct. 

§ 2. Different meanings of the word “law.*’ — In 
its widest sense the word “law'* signifies a rule of 
action ; that which is set, fixed, prescribed or laid 
down beforehand. Bo defined it includes not only 
the rules of action that control or influence the con- 
duct of men in communities, whether such rules are 
recognized and enforced hy the authority of states 
and nations, or by public opinion merely, but it is 
descriptive of the order, sequence, or course of na- 
ture. We therefore speak of the laws of gravitation, 
of mechanics, or of optics. 

Much confusion arises from a failure to distinguish 
between what are rather vaguely called moral laws, 
and technical or positive law. If a rule of conduct 
is merely moral, either in the sense of being right 
according to generally accepted notions of what con- 
stitutes virtue or goodness among men, or because, 
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ioi ‘JoniP other leason, it moets with more or le'ss 
cral approval, it ditlGi^ fiom actual or ])ositivo lav\ in 
that the power ot the state can not be .ippealccl to in 
rase it IS disreuaided ^ 

Same — Positive law— Definition and nature. 
— ^Tcdniical oi positive law — (lie law of the couits 
and law yeis — ^may bo deiiiicil as a goneial rule of eoii- 
diut, or ot c\tcinal human action, picscribed and 
intoicfd by public aiitlionly , By public authoiity 
Is meant llie state , and a state may be deiined as a 
coniinuiiity ot jkm'sohs, Iimiu’ wiibin fcrtaiii limits 
ot tointoiv, under a permanent oigani/ation winch 
aim^ to secure tlie pievalence of justiei and to pro- 
moto the tommon peace and woltaie by -elf -imposed 
laws 

^ I luieriiatioiial and immieipal law diHtiinpiislied. 

— Law is either hiternational or miinipipal. Inter- 
natmnal lasv, also called the law of nations, is that 
system of positive rules winch is prescribed by the 
common consent of (Jhristian nations, 'and which 
rcjjfiilutes their intercourse with one another. It has 
soinetinios been denied to be positive law at all, be- 
cause' there is no international tribunal to which a 
natimi may appeal if its rights are invaded by an- 
other. 

^Municipal law, on the other hand, is not pre- 
scribed by the common consent of nations, but by 
the supreme power in the particular state or nation. 
It is without binding force outside the territorial 
limits of such state or nation, except so far as other 
states or nations see fit, in exceptional cases, to 
recognize and apply it.” Municipal law, therefore, is 
a rule of civil conduct prescribed and enforced by 
the supreme power in a state, regulating the inter- 

phrases, law of oature, law of God, divine law, law of rea- 
son or right reason, natural justice atod natural equity, are also 
rather loosely employed, hut usually to desenbe those rules or pre- 
cepts which meet with the general approval of mankind, because 
they saidsly what we call the conscience or the moral sense. 

§§75, s# 
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course of the state with its inhabitants and of those 
inhabitants with each other. 

§ 6. Moral basis of positive law. — From the dis* 
tinctions already drawn we must not understand 
that law in its technical sense is without an ethical 
or moral basis. It is, in a great measure, the reflec- 
tion ot the conceptions and convictions of the people 
among whom it lias grown up, not only of what has 
seemed morally just and proper, but of what thev 
have deemed reasonable, convonient and expedient, 
in view of their cncumstancos of climate, occupation 
and surrouiidings On the other hand, the positive 
law does not define and enforce all moral duties, 
both because they are often very difficult to ascer- 
tain, and because of the practical difficulties in 
the way of their enforcement by state authority. 
Thus, the moral law requires us to be charitable, 
the municipal law does not; the moral law demands 
that he who promises shall perform, but the munici- 
pal law enforces only such promises as are made in 
a certain form or under certain presciibed circum- 
stances, as will shortly appear. 

§ 6. American law largely of English origin. — A 
large part of the municipal law oi the several states 
of the Union, with which we most frequently come 
in contact, was transplanted to American soil by the 
English colonists. An inquiry into the sources of 
the English law is, therefore, to a great extent, an 
Inquiry into the sources of our own. 

§ 7. Common or customary law. — Custom is 
thought to be the earliest form of law-making, and 
a large share of the law which governs us had its 
rise in usage, or the general and long continued ob- 
servance of a certain course of conduct among our 
English ancestors. Law so made is called common, 
customary, or unwritten law, because it is not, like 
the written or statute law, expressed in any set form 
of words. 

The customs out of which the common law has 
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COMUKUCIAL LAW 


grown cloubtles^j iiatl tlitir origin, to a great extant, 
in reu'soiib ot oxpe<lieii<'j' and couveiiienee, ami in 
]>opular conceptions ot justice and moral and ro- 
iigioiib truth and propriety. Ouginally enfoiced by 
public opinion or private vengiancc, the state tinuJly, 
by its judges, recognized tliese customs nud assumed 
them to be law, and they thus acipnred the charue- 
teri'stios, force, and sanctity ot positive law, the same 
as statutes or express acts of the legislature. 

§ 8. The law laereluint. — Much of the common law 
IS made up of wliat is called the law merchant Tins 
onii-iists of the general customs and usages of iiitT- 
idumts. Many of these customs did not originate in 
Kugiand, but became known to Englishmen through 
eommorcial intercourse with otlnu' nations of Europe, 
and were incorporated into the English law by judi- 
cial and legislative sanction. The rules of the law 
mcrciianfc, therefore, are a part of the law of other 
enlightened commercial nations. The phrase, law 
mopcliant, however, is not synonymous with com- 
mercial law in its widest sense, for the commercial 
law of any state or country includes, not only the 
law merchant, but also whatever other rules of law, 
written or unwritten, govern generally, or to any 
considerable extent, the transactions of merchants 
and business men. 

§ 9. Evidences of the common law. — ^The chief ev- 
idences of the common law are found in the printed 
accounts of decided cases in which its rules and prin- 
ciples have been recognised and applied by the courts. 
These cases are collected in volumes called reports. 
The cases themselves are termed precedents, for they 
embody authoritative statements of what Ilje courts 
deciding them deemed to be the rule of law, govern- 
ing the particular states of fact before them. The 
rule thus established is followed in subsequent cases. 
A judicial decision is a precedent, not only for the 
decision of later cases which are identical in aH their 
esi^ntial details, but for the decision of later cases 
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where the facts are such that the rule or principle 
previously applied ought in reason to govern the de- 
cision. Thus, to decide that one carrying by stage 
coach and horses should answer for injuries to his 
passengers due to defects in his vehicle which he 
might, by the use of care and diligence, have dis- 
covered and remedied, decides nothing directly as to 
the liability of a railroad company for defects in its 
cars; yet by just argument or inference the carrier 
by rail should be at least as strictly answerable for 
defects in his vehicles as the carrier by coach, and 
so it is held. 

§ 10. Equity. — ^Early systems of law are inclined 
to be rigid and inflexible and do not readily mold 
themselves to the wants of advancing civilization. 
This was true of the common law. It became the 
practice in England, therefore, in cases where the 
common law was powerless to afford redress, to ap- 
peal to the king as the source and the repository of 
justice. The king finally clothed a great ofidcer 
called his chancellor with the power to grant relief 
in these exceptional cases. This practice gave rise 
in England to a distinct court, termed the high court 
of chancery, which administered justice in cases 
where the common law was deficient, either because 
it failed to recognize a right, or, recognizing it, failed 
to afford adequate means for its enforcement. At 
first the chancellors proceeded with little regard to 
rule or system, assuming that they had power to de- 
cide according to natural Justice, or equity in its 
broadest sense. But finally the rules and principles 
according to which they administered justice grew 
into a system scarcely loss strict and rigid than com- 
mon law; itself. Equity in its technical sense has 
therefore* come to mean, not natural justice, in its 
widest sense, but that particular kind of justice ad- 
ministered in courts following the practice of the 
high court of chancery in England in the exercise of 
its extraordinary jurisdiction. In other words, it is 
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Tr<*idlns* — Tlio rominon law and tin judin i}d{',s of 
<‘<piiiy urn coilodid from 1 Up })ni)ttd rt'ports id do- 
cidul riiM's, and from tho wriliiijiis of lho.so Imnirtl 
in llio law. In Ihih wuiso Ihoy ait wiilhai. Thoy 
art* uol oxproH.spd in Jiny IKotl or unvurying form of 
words, bowt'vrr, Imt ataamliiiji' lo Uit* tasto or umi- 
racy ot tlio jmij't* or writor annoniudng ilwm. In 
thife sense they art* miw nlteii. Many law s, however, 
are einieted hy tUo law-making* authority in a fixed 
and nnvarying form of w*ords, and for this reason 
are called written laws, being evidenced hy the 
recordh of ilie !aw-n\aking hotly tmd the copies of such 
records published by autliority of law. 

Written law with us consists of (J ) constitutions, 
(2) statutes, (3) treaties. 

§10, CSowtltwtloiis*— In every country where the 
freedom of tiie subject is regarded, there is a fimda- 
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mental law embodied m a written document, or im- 
plied in its institutions and usages, which defines 
with more or less precision the character and fiame- 
work of government, lii the United States the word 
“constitution” means the written instiument agreed 
upon by the people of the Union or of a particular 
state as the absolute rule of action and decision for 
all departments and officeis of the government in re- 
spect to all the points covered by it, which must con- 
trol until changed by the authority which established 
it, and in opposition to which any act or ordinance 
of such department or oflScer is null and void. 

§ 14. Statutes. — statute is the written will of 
the legislature, solemnly expressed according to the 
forms necessary to make it a law. In this country, 
it is an act of congress or of the state, or territorial 
legislature, passed and promulgated according to the 
requirements of the constitution of the state or 
United States. 

§ 16. Federal and state laws. — Within the scope 
of the powers delegated to it by the people at the 
adoption of the federal constitution, the general gov- 
ernment is supreme, and all laws of the several states 
are inoperative and void in so far as they are in con- 
flict with the federal constitution and the laws and 
treaties made under it and by its authority. So, too, 
all laws made by congress must conform to and find 
authority for their existence in the federal constitu- 
tion, or they are mere waste paper. 

Each state has its constitution. This establishes 
the several departments of government and dis- 
tributes the powers of government among them, 
points out the manner of their exercise, and prohib- 
its the exercise of certain powers which, m the opin- 
ion of the people, it is unwise to entrust to the hands 
of those who shall represent them in administering 
the government. Every law of the state must con- 
form not only to the constitution, laws, and treaties 
of the United States, but also to the constitution of 
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To biiih la\v*3 as aie in eonfh<*t with tin frckial or 
statn {‘onstitution^ tho tenn “uneonstitiitumal law’’ 
IS a{iplu*cl 

^ lt» The of stalidt's wjioh the prior law% — 
A btatutc* may intioduci into tin lau ot a •^titoan 
entiioly now ruio without uhiOi,anna, or, m l<i>al 
jdimso, lepouhiip,, aiij' prioi ruh ot I'iw, eoniinoii, 
({jUiUble or btatutory, or it may he inoidy dodaia- 
ton ot tho pre-existmj; law ami pa‘>sO(l to a 

doubt as to its exisionre or limits, oi it inav rejK'al 
ami abrogate, in whole or in part, some prior uile, 
unless such rule be a part of the eon&titution. \\ hat 
its effect shall be depends upon the intention of the 
legislature as uscoi tamed by the eimrts m the dis- 
elmrge of their duty of interpreting and applying the 
law. 



CHAPTER II. 


OP LEGAL RIGHTS — ^AND PARTICULARLY OP THE RIGHT 
OP PROPERTY. 

§ 17. Legal rights — Wrongs. — ^The primary object 
of law is to promote the greatest good of the greatest 
number. Its immediate object, however, is the cre- 
ation and protection of legal rights ; or, what is the 
same thing, the creation and enforcement of legal 
duties, for every right implies a duty to respect it 
A legal right is the power or capacity residing in one 
person of controlling, with the assent and assistance 
of the state, the actions of others. Whosoever disre- 
gards or invades it commits a legal wrong A wrong 
may be civil, in which case the state merely assists 
the injured party in getting a remedy , or it may be 
criminal, in which case the state pursues and pun 
ishes the wrong-doer through an action in its own 
name. 

Civil wrongs are of two classes ; torts and bleaches 
of contract. 

A tort is a wrong independent of contract such as 
libel, slander, assault, trespass, negligence, and the 
like. 

A breach of contract is the refusal or neglect of a 
party to a binding agreement to perform the duties 
thereby imposed upon him 

§ 18. Rights— Mmary and remedial. — A primaiy 
right is one that is given for its own sake and exists 
before any wrongful act has been done. Thus, the 
right to be secure in one’s person from attacks or as- 
saults is a primary right, and the same is true of the 
right of every person to have contracts in his favor 
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])crt(ii mud. But whun ouo ot tlu"!' lias la uii 

iinadtfl, <ib by an assault and batti'n. or the Iniaih 
ol ,1 coiitiact, thcic* arisen iii hi\or ol tin* paity in- 
jund and agaiiibi tliu wiong-doer what is faomctinns 
callod ii hoconiiaiv or remedial light, }. e., a right to 
ropaiatioii consisting, ordinal ily, in civil caseb, ot an 
awnd of nioiiov, ( ailed damages.* 

§ 19 Suhstuii1i\c and remedial law. — ^The greater 
part of the law is conuurin d with detiiimg rights and 
duties This is ealled sub>itantivo law'. 

Bui as right'' arc honioliines invaded and the per- 
formanci’ ot duties withheld, there is necessity lor a 
sot of rules prescribing the course of action to be 
taken for the redress ot w^rongs. This is called the 
remedial or adjective law, or the law of procedure. 
Its object is the prompt, safe, and orderly appli<*ation 
of an adequate legal remedy for wrongs actually 
done." 

§ *20. Against wlioin available. — A right may he 
available against all persons m<l<‘flnitoly and not 
against one person more than another. Thus, it A 
owns a tiold every person is botunl to respect his 
ownership or proprietary right therein. His right 
of ow'iiersliip is, in this respect, similar to the right 
to personal security or to reputation, available against 
the world, so that whoever invades it becomes a 
wrong-doer. Rights of this sort are called rights hi 
rent. 

If, on the other hand, A has deposited $1,009 in 
bank, he has a right to a return of the money avail- 
able, not against all persons indefinitely, but against 
the banker only. The right of a servant to his wages 
against the ma.ster is of the same general kind, and 
so of the right of one whose land has been trespassed 
upon to have compensation from the wrong-doer. 
Rights of this sort are culled rights inpenonam, be- 
cause they are available against a certain determin- 
ate person and not against all persons indefinitely.* 
chap.xviii, “Post, chop ni. *Pff«f, §48. 
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§ 21. The right of property. — To acquire and ap- 
propriate objects external to himself and to render 
them fit to support his existence and contribute to 
his comfort seems inherent in the nature of man, and 
occupies an ever-growing share of his attention. 
Whether private ownership has existed from the be- 
ginnings of society, or whether, and to what extent, 
it is the offshoot of ownership in common by the 
family or the tribe, we can not stop to inquire. We 
must be content to examine the right of private prop- 
erty much as the law now defines it, without inquiry 
into its beginnings in the social state. 

§ 22. What may be the subjects of property. — 
While light, air, the sea, and the waters of the great 
navigable rivers are not the subject of private own- 
ership, everything else is, or may become such. 

§ 23. Property defined. — Property, or more prop- 
erly the right of property, is practically synonymous 
with ownership, and signifies, in. general, the right 
in one person to have, control, enjoy and dispose of 
a thing to the exclusion of every other person. In 
recognizing, defining and protecting this right, the 
law has in view not only a certain measure of ab- 
stract justice toward individuals, but equally, per- 
haps, the encouragement of thrift and industry and 
the prevention of the hostility, contentions and con- 
sequent disorder which rival claims would otherwise 
produce. The term property is also commonly used 
to describe the object of the right of ownership, or 
the particular money, land, goods, or other thing 
over which the right is exercised. 

§ 24. Glasses of property. — ‘Property, or things 
over which rights of ownership may be exercised, is 
divided in English and American law into two groat 
classes, Real and Personal. According to Black- 
stone, things real are such as are permanent, fixed 
or immovable, and which can not be carried out of 
their place, as lands and tenements; things personal 
are goods, money, and ail other movables, which 
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.lUcnd iln* ptTsoii vUioiwer }i<‘ lliinks 

})n>pj*r ti) 

The iu‘t‘<‘issity f()r flistint»uisliuig be(we«'n real uud 
por'^oiitil property arises irom the fact tliat they are 
goveriiecl by systems of law in miuiy respect** (hffer- 
eiit. 

The law of real property wa*; largely develop(‘(l out 
of the feudal by'^teui, %vhioh had hut little inilueuce 
iip<»n the law of personal property. The latter grew 
up to a great extent from llie customs of merchants. 
Keal property can only }>e conveyed or disposed of in 
accordance with the law of thu plu<‘e wIku'o it is sit- 
uated, whilea transfer of personal piojierty is usually 
governed by the law of the place where tlie transac- 
tion occurs.^ 

tVrhonal property may usually he transferred by 
simple and informal moans, while real property must 
he conveyed by a deed or formal written instrument 
of grant, recorded in a publif* office.® 

ileal property is subject to dower ; personal prop- 
erty is not. 

Upon the death of the owner of real estate it de- 
scends to his heirs under rules peculiar to that class 
of property ; personal projjerty goes to the executors 
or administrators of the deeenseil owner to be applied 
as the will or the law may direct. Students so in- 
clined may read with profit, in this connection, the 
chapters on Beal Property in another part of the 
book.* 

§ 25. Tlitug» In aetlon and possession. — ^The coins 
in my hand, like goods on my shelf, are so far within 
my possession and control that 1 need not resort to 
legal proceedings to gain the possession and enjoy- 
ment of them. They are therefore called choses 
{things) in possession. If payment of a debt is de- 
nied or withheld, however, my lawful remedy is by 
suit in court for its recovery, and my property con- 

« Post, §1165. 

1 1200. * Postf chap. Ixlv, at ««®. 
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sisfcs of a mere right of action to compel payment or 
restitution. This right, which is regarded as a 
species of personal property, is called a chose (thing) 
in action. But what seems a better classification is 
suggested; thus : 

§ 26. Corporeal and incorporeal property. — Such 
objects of ownership as can be seen, touched, and ap- 
preciated by the physical sonsos are termed corporeal 
property. On the other hand, certain rights or com- 
binations of rights recognized by law which may, by 
being realized and enforced, give us the enjoyment 
and control of tangible things, are likewise propeity 
in the eye of the law. As they can not be seen, han- 
dled or appreciated by the physical senses, they are 
termed incorporeal property. To this class belong 
choses in action, so called, including book-debts, 
debts due on all sorts of written securities, as bills of 
exchange, checks, promissory notes, and bonds, and 
shares of stock in corporations, shares in partner- 
ships, and the rights under policies of insurance. In 
fact, every right to proceed in a court of law or equi- 
ty for the recovery of money or some valuable thing 
is property of this class. Many of these rights, with 
the securities which evidence them, are treated in 
many respects like tangible property, and may be 
bought and sold, transferred and assigned. They 
constitute a portion of the wealth or assets of every 
business man the same as merchandise or money on 
hand. Of the same general nature are the rights of 
an author, either at common law or under copyright 
statutes, a patent for an invention, a trade-mark, and 
the good-will of a business, as elsewhere defined.^ 
So real property is also classed as corporeal and in- 
corporeal.® 

§ 27. How the right of ownership is qnaliiled. — 
The right of ownership is qualified by the following, 
among other things : 

1. By the right of the state or the United States to 

Post, § 657. ‘Post, § 1168, et seq. 
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fake private prctperty for puljlie use upon making 
ju‘’t (.‘ompeii'sution This is called the nj^lit oi tuiii- 
iitnt dnniain Examples oi its exerci&b are wbeie 
th< f’oveiiiineid coudenins a site for a post-office or 
other public huildiiij;^, or where the state peimits the 
couflemnaUoii oi a ri^ht of way tor a lailroad. 

‘2 By the riulit ot the governnieiit to levy and 
collcc'i ta'ces 

d. By the geiieral principle that we must so use 
our own as not to inlericre with the rialits oi otheis 
1 By \nnous rc'^tnctioiiir tomliiiui, the manuiae- 
tnr<% hide and me of ceitaiii thinu;-' im grounds of 
jmldio policy, as the nianutaeturc and sale of intoxi- 
cating liquors, or the election of woodon buildings 
WMtliiii certain limits called fire limits 

5. Bv' eircuin‘«uuires oi ovei ruling necessity justi- 
fying the sncrifh'e oi private property without mak- 
ing I'ompensatiou therefor, as where buildings are 
blown up to stay the progress of a fire. 

0. By pledges, liens and mortgages, and by ease- 
ments and sorvitudis whereby some of the ehmwnts 
of ownership arc granted out to others.^ 

§ 2h. How ownership is acquii’ed — Title. — ^^Hie 
word “title^’ ia gcuorally used to describe the source or 
foundation of ownership, or the moaii-> whereby own- 
ership is established. Title may be acquiretl in va- 
rious ways, as for example, (!) by occupancy ; ( 2 ) 
by accession and confusion; (8) by gift; (4) by 
will; (5) by intestate succession; and (U) by con- 
tract, inelinling sale and assignment. 

§ 29, Oeenpaney. — ^Things abandoned by the own- 
er (tlirown aw-ay) belong to him who first takes them 
with intent to make tliem bis own. The general 
rule is that a finder of lost property is entitled to it 
as against all the world except the true owner.* A 
finder, however, and for stronger reasons a thief, can 
not hold as against the true owner, nor can he trans- 

’’■See, for example. Pledge, poai, §940, et aeg, 

‘Post, § Old. 
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mit to another, however innocent, a title which will 
enable the latter to hold as against the rightful pro- 
prietor,^ except in certain cases of money and nego- 
tiable instruments indorsed in blank or payable to 
bearer, as later explained.® 

§ 30. Accession and confusion. — Accession is a 
sort of title to property by virtue of its becoming an- 
nexed to or incorporated with the property of one 
who thus becomes the owner. 

The owner of property is usually entitled not only 
to its natural increase, as in the case of animals, but 
to the profits accruing from its use, as the interest 
on invested capital, or the profits arising from the 
employment of a ship or coach. But the property 
of one may become so mixed and confused with that 
of another, either by accident, or the innocent error 
of one owner, or by his design, or by the act of a 
stranger, that it can not be identified or separated. 
It may then form a mass of the same kind as its 
parts, or an entiiely new thing, the value of which 
may be less or greater than one or all of its parts. 
The rules applicable in all these various cases can 
not be accurately stated within brief limits. It will 
be sufficient to say that where the addition or change 
of form is made by one under the employment of the 
owner, whatever is added belongs to the owner, ivhat- 
ever its value may be. The manufacturer or me- 
chanic has, at most, a mere right to retain the prop- 
erty as security for his pay. But where the proper- 
ty of one is converted into a new kind or species by 
the act of a trespasser, the new thing belongs to the 
party trespassed against so long as his property can 
be identified in the new thing. This rule has been 
applied to timber cut into ties, to wood burnt into 
charcoal, and even to corn made into whisky. Bufc 
some courts refuse to apply this rule where a change 
wrought in good faith has produced an article of 
much greater value than the property taken. 

2Pos«, §809. «Pos«, §381. 
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It the sjonds (>l twooi nutre l»rt‘(>uH iiiinj>,lod byae- 
cjibiit, or by the uiiaiitlioi izc tl net »>t a ’'iraii'^er', the 
ri^;h(sot tlie several cnvneiswill ]»e udjiisttd by treat- 
ing; tiiein us o\vn< r-. iii coinimm, havint* rmhts in 
pioportitui to their re-pective iiitere-ts, Tiie same 
is usually tiiio where the iiileimixtur»‘ was by eon- 
.senl,‘an(l the deei-ioiis tend in tlie sinin‘ dirtetion 
when* the intemiiMure wu- due ti> honest mi-take. 

^ ;U Title by ereatfoii, — Aiialoj^oiis to the title 
by acee-sioii is the title ot an iiuenhn* under patent 
law^, thoiiah Ihi-. is <ttteu ealled title by ereatimi. 
So, at eoininon law, every per-oii ba& an ixidusive 
rijLiht to lii- own literary proiluetions. But unl(‘sb 
f‘npyrij;ht laws exist, and he has broiinhl himself 
within their proteetioii, he loses this rit?ht hy publi- 
cation. 

A trade-mark is acquired by adopting and using 
some sign, syinbul, or arbitrary wortl or device to 
dehignute or make known to the public th(‘ origin or 
owmcrhliip of an artitde connected with trade or man- 
uhicturo. Whoev^er lirsl adopts it will be protected 
in the exclu.sive use of .such sign, etc., tor the pur- 
pose for which it was appropriutetl , until he loses his 
rights by ahttiidonnieut or sale. An analogous right 
is found in the good-will ot a hu&inesa.* 

§ 3*2. Gift* — A gift is the voluntary making over 
by one person ioanoilnw of the title to personal prop- 
erty witlioiit recompense or reward. An ordinary 
gift becomes irrevocable the moment Ihe thing given 
is delivered by the giver or donor to the recipient or 
donee. A mere promise to give is not enforceable at 
law.’ Butagiftmadein expectation of death shortly 
occurring from present illness or apprehended dan- 
ger may be revoked at the pleasure of the donor at 
any time, and is revoked by his recovery from the 
illness or escape from the danger in view of which 
it is made. 


*PD«e, §899. 


*P<?si, §667, 
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§ 33. Wills. — As to wills as a source of title to 
things real and personal we all have some notions, 
reasonably correct in the main.^ 

§ 34. Intestate succession. — Intestate succession 
takes place where one dies leaving property undis- 
posed of by will. The law points out the persons 
upon whom the title shall devolve in such cases.® 
If there is no one else to take, the government takes 
title by escheat, so called. 

§ 35. Contract as a source of title. — ^The owner- 
ship of property is most frequently acquired by the 
concurrent act of two parties whereby one makes 
over his title to another not by way of gift, but in re- 
turn for some price or recompense in money, labor, 
property, or other beneficial thing. In short, almost 
all the business of the world consists, from one point 
of view, of the making and performing of private 
agreements by which one party or the other, or both, 
acquire present rights of ownership in things real or 
personal ; or a future right to have the title or own- 
ership made over to them ,* or to have the temporary 
custody or enjoyment of property ; or to have some 
act done, some service rendered, or some right for- 
borne in their favor. The subject of contracts, which 
forms the body of our work, will be taken up after 
a few other matters of general interest have been dis- 
cussed. 

§ 36, Other methods of acquiring title. — ^There 
are other methods of acquiring title to things real or 
personal, some of which are treated under the head 
of Real Property, and are applicable to that class of 
property alone, while others are applicable both to 
real and personal property, as in the case of title by 
purchase at sales upon execution for debt or at sales 
for taxes.® 

^ Further as to wills, see post, § 1178, 

*Pos#, §1172. 

*See, for example, post, §§ 127, 128, 1174, 1176, 
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§37. Kiajlifs ot‘ in sunn* propM’ty Dnli- 

nfiiily owii-5 lands oi ^(kuIs snif'Iy and alom*. 

But sovci.il majMuqmiG ownership in tht same thing 
]»y tlio same or diHerent titles, and in equal or un- 
equal slmres, in wdne-h (‘use th(‘y are either joint ten- 
ants or tenants in eommon * 

§118 Leajal and equit aide ownership* — In equity 
one may iiave and lie proteetrd in the bonctieial use 
and enjovment of property the leehnioal or legal 
owiiei ship ttf whieh is iii another. Thus, if prop- 
erty IS eonveyed to A with direetions to apply it to 
th(‘ support, edneatiou and ciunlurt ot H, A has 
only the legal idle while B has the beneficial owii<>r- 
hhip Tlii^ is what is termed a trust. Trusts may 
he expre-sly created, or they may arise by construc- 
tion or implication of equity to prevent fraud or carry 
out the presumed intention of the parties*.® 

' Soi ^ whcie joint tcnan<‘y and tenancy in. common 
aro ilistinmiislied. Hec, also, partuerahip, poit, § 1553. 

* bee, alao, jmt, § tl70. 
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OF LEGj\L remedies. 

Actions. 

§ 39. In general. — legal riglils are invaded, 
society must either permit the injured party to use 
private force in maintaining them, or it must require 
him to sot in motion the public force, and through 
it obtain protection and redress. It adopts the latter 
course almost exclusively, for to allow every man to 
take the law into his own hands would invite vio- 
lence and confusion, to the destruction of that peace 
and good order which it is the object of government 
to establish and maintain. The right of self-help in 
applying a remedy is therefore confined to cases in 
which individuals can act for themselves without 
disturbing the public peace, and where, as in case of 
violent and sudden attack, delay until the machinery 
of the law could be set in motion would rebult in se- 
rious or irreparable mischief. In other cases the in- 
jured party must apply to the courts. 

§ 40. Court, action, procedure and judgment. — A 
court, or court of justice, is an agency of the state or 
government whose function it is to hear and decide 
controversies respecting legal rights and invasions 
thereof, and to grant remedies for the protection of 
rights and the redress of wrongs by the enforcement 
of its decisions. An action (popularly called a law- 
suit) is the pursuit of a legal remedy in a court of 
justice. The party instituting the action is called 
the plaintiff; the party against whom it is instituted 
is called the defendant. 

( 19 ) 
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L.}< k epntM-* loiUiilt' ii««- tf»<ltt ill at any the 

piocff thiiii'- inanaMiun. Su« li piof t c (bugs aie leg- 
iilujtd by iub'" uf law, howtner, tlu objirt oi ^\hieh 
is to su me <»r<kr, mtainty aiul Oispalch in the ud- 
jimiislratioii ot juslhe. The priioMpal step's in an 
oidinary aelitni arc usuallv as lolluw ' : 

( 1 ) Tli<‘ writ or Mimmons, h< reby the defendant 
is Iwought htlort the eomt or iiolilietl to deftiid the 
hint. 

(2) The pleadinus, or the written siainnenth of the 
plaint iff’h iMUho of aetioiiaiid the defendant V ground 
ui dt li'iise. 

(0) The tnal or heaiing, at which ouch party 
M*( k& to satisfy the eoiut of the justice of ins case, 
either hy prcvseuting iwideuee, or by presenting argu- 
nu nts and authorities upon the law. 

( 1) 'rhe judgment, by whieh the court detonnines 
tlio rights of the parties by deciding the question in 
dispute. 

§ 41. Eiifordiig jtidgmeiit — E-wafioii. — In ordi- 
nary cas-cs a judgment far the plaintiff is for money 
damages/ and such a judgment is enforced by execu- 
tion, This is a writ directed to tho sheriff, autiior- 
king and commanding him to soiko and sell the de- 
fendant’s property and apply tho proceeds to the 
disclmrge of tlio judgment ana costs. In other eases 
the judgment may direct the delivery of specific real 
or personal property directly to tho plaintiff, or con- 
firm his title thereto, or grant him other relief.* 

Tho enforeemont of a Judgment by means of exe- 
cution may fail — 

(1) Because the defendant has no property what- 
ever; or, 

(2) Because what ho has is exempt by law from 
seizure and sale on execution, 

§ 42. Bame — ^Exemptions. — ^The common law had 
no favors for the debtor, and the creditor, by legal 

are explained poH, chap, xviii, 

44 , 46 , 46, 
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lound him to the very door of the 
caprison him in default of other sat- 
isonmeut for simple debt is largely 
ow, by statutes in all the states, the 
: to retain certain property free from 
e seized upon execution. These ex- 
ed upon considerations of humanity, 
1 of poor debtors and their families, 
the consequences of thoughtlessness 
26. They also rest on public policy, 
at individuals should be stripped of 
tors, and be cast, together with their 
sn upon the public. The most ini- 
on is the family homestead,' after 
aring apparel, tools of trade, and 
ngs. As each state regulates this 
students and lawyers must consult 
3 and decisions for precise informa- 

lent. — ^Among the most efficient rem- 
ection of debts are attachment and 
Lttachment is the actual seizure of 
property in advance of the trial of 
rity for, or as a means of obtaining 
ny judgment the plaintiff may re- 
harsh remedy, inasmuch as it de- 
iant of the possession of his prop- 
lerits of the case are determined, it 
)e used, but is given only in certain 

is a species of attachment whereby 
jperty of defendants is seized in the 
. party (usually an ordinary debtor), 
y the process of the court to hold it 
intiff’s claim should it be made out. 
nedies are purely statutory, 
le relief. — Courts of equity act some- 
and in many cases more effectively 
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tlimi courts of Low, In Lvt, H L» conofjiOil^' essen- 
tial,, to eulitlc oue tn CtjJiiUioW reliciL lie slioiild 
buvt' iJ« n,«le([UaSo rouji'oy ni Liv;.* Tiu,- Lillowing m*© 
counTiuii trxarjinlos of sn ; 

§45. — liijunctiim,— \Vhilo eoHn’is of law 

huvo no r«nic*ly hi prcvr-u? tLc corsH^.'-s-iion of tln'cat* 
cnctl wrongs, r*]}iiiy will often e<r prevent u 
tlircatciuid luiMdiicf by initnsi'Nom. This is a jinli- 
C'ial order comniuinJing fbi-. party tviiom it is 

rlirocterl to retrain front tbnng' sonuv ru‘t tben-in spec- 
ified. (joininoii ot i?s r*sonreto prevent 

tlio infriageineut of jiatonts. to ra-irnin iho commis- 
sion of serious to Innti/ to resu'iun the trans- 

fer of property pcinling snits afteptlng the title, and 
to restrain the maintniiiiiig of luiitainies.* ^ 

§ 4(». Haiiie — Kiteehers, xperiili^ perfariiianeo, re- 
foriiiatloii, fife.— -Courts t,»f c<ptity also appoint receiv- 
ers, or ptfrsoitH not intercsietl ji* the result of the 
suit, to Ipdd mal preserve tbe property or fund in 
disputt* wlien it would Im nnsufeor improper to en- 
; trust it to either of the purtle-ii until tlmii’ rights are 
\ .finally, deter I'uhiedv'' 

Equity lias also the power in cmluiil enses to com- ' ' 

, pel the actual or specific peiiofmanee of private. 

; agri^erneirts,* 

of law hiust either enforce a eos* \ 
tract as it finds it or dtadare it aliogeiher void, a ' 
court of equity may, in a proper case, correct mis- 
hake? thereiit and reform it to w?ad as the parties in* 
tcadefi it should, or may compel it to he eanecled' . 

. &hd delivered Up ip cases where it might otherwise ; ; 
work injustice. Ilio ordersand jydgmmifcs of equity 
''^’'Courts' arc'.dftea/eaforced hy tinq a'nf iinprisonmeht.*^''. 

1,1 lajj.'-'-' Ly; . 

c-'', id* r«medy, ms W Mq: , . 
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Authorities. 

Any American edition of Blackstone’s Commenta- 
ries, preferably the 3d Ed. by Thomas M. Cooley, 
1884. 

Kent’s Commentaries, of which there are several 
excellent editions, including Holmes’ Ed. 1873, and 
the 14th Ed. by C. M. Barnes, 1896 

Walker’s American Law, 10th Ed. by Clement 
Bates. 

Fishback’s Manual of Elementary Law, 1896, is 
an excellent general survey of the field of American 
law within a small compass. 

Robinson’s Elementary Law, 1882, gives a similar 
survey 

For a philosophical treatment of the elements of 
jurisprudence, read Holland’s Jurisprudence, 7th 
Ed. 1895. 

Numerous special works may be consulted with 
profit, but to enumerate them, and to suggest what 
parts of them might be profitably read or consulted 
in particulair connections, would be impossible within 
any reasonable limits of space. Among these works, 
bowever, are Cooley’s Constitutional Law, 1891; 
ISispham on Equity ; Story on Equity , Schouler on 
P^ersonal Property, Vol. 1 ; Cooley on Torts, 2d Ed, 
1888 ; Broom’s Legal Maxims, 8th Ed. 1882; Smith’s 
Leading Cases, 9th Am. Ed. 1888, and any standard 
Law Bictionary->---AbbQtt’s, Bouvier’s or Anderson’s. 



CHAPTER IV. 

CONTIUf'TS — NATUUL AND t’LA'g«?IFIf'ATION. 

Piy iar the uiost important lc*£>al topic in mocleni 
tunch is that ot contracts. Businc'-s itself, trom one 
point of Mew, <‘onhi''ts almost entirely of the making 
and porfornnmcf ui the private agreements iuvohod 
ill Lite buying, idling, lending, leasing, pledging, 
iii^-uring, carrying, and tlie serving for hire, with 
which we are all, to some extent, familiar. 

§ 47. Defliiitinn. — In its proper legal sense, a cita- 
tract in an ngreancnt injonnihtc at law, utHuh hcticcen 
two or more permms, hg which rights arc negniretj hg 
Otic or more h acts or forhearavren on the part of the 
other or others.^ it involves two ideas : (1 ) Agri'o- 

ment, (2) Obligation. Xu short, tlic jnirtiesto every 
eontrtud may be regarded as making, in some sense, 
a law for themselves ; eaeli being bound to make his 
eondnot conform to his agr<‘eineiit, or else to pay 
damages or be otherwise subjected to some penalty 
or compulsion, at the hands of the courts, at the suit 
of the other party. 

^ i8. Executed and executory contracts distin- 
jand.sb(M!. — Before what has been agreed upon hue 
been carried out, a contract is said to be executory; 
after it has been fully xierformed, the contract is 
termed executed. Executory contracts alone are 
within our definition, for when a contract has been 
executed there is no longer any obligation to do or 
not to do, and the bargain is of interest only as a 
means of ascertaining the nature and extent of the 
other definitions, see Biah. on Cent. § 22 and notes. 

(24) 
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rights of ownership to which its execution has given 
rise. Thus, if A buys a watch for cash, the watch 
is his and the money belongs to the tradesman. If 
A loses the watch, it is no affair of the dealer ; nor 
does it concern A if the money is stolen from the 
dealer’s till. An executed contract, therefore, is said 
not to be properly a contract at all. It is rather a 
present right of property (right in rem) which has 
been acquired by means of contract* But a con- 
tract may be executed on one side and executory on 
the other, so that while one of the parties thereto 
may have received the benefit of some completed 
service, or acquired a vested right of property, the 
other may have a mere personal claim upon him, as, 
for example, to exact payment of the price. 

§ 49. Some results of the distinction. — ^Tlie follow- 
ing are some of the practical results of the above dis- 
tinction. An agreement to do an unlawful act will 
not, while it remains executory, be enforced, since 
the law can not be invoked to defeat its own ends. 
But if such a contract has become executed, what- 
ever has been paid or transferred in performance of 
it can not be recovered back, for the law leaves the 
parties to a corrupt agreement where it finds them , 
refusing its aid to either.* So the law often declines 
to enforce agreements while executory because 
they are not evidenced by writing as sometimes re- 
quired by statutes. If, in such a case, the parties 
have actually performed their agreement, it will not 
be disturbed.® 

§ 60. Contracts are either formal or informal. — 
Contracts by the common law are either formal or 
informal. The formal contracts of the common law 
are contracts of record,* and contracts under seal, 

^ An executed oonlraot, however, is within the protection of tiie 
federal constitution forbidding the slates to pass laws impaiiing 
the obligation of contracts. 

* Po&f, § 230 et seq. » Post §§ 141, 142. * JPost, § 66. 
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also called deeds or specialties.^ All contracts not 
under seal, or of record, are informal and are called 
jparul or siwph eonfracfs, whether in writing or not. 

§ 51. Peciiliariiie.s of .sealed contracts — Considera- 
tion. — Every pi’omiae not under seal requires a con- 
sideration to make it valid. Considei’ation is some- 
thing esteemed in law as of value in exchange for 
which the promise in a contract is made,® It is 
nearly synonymous with price or recompense. By 
the common law a sealed contract is of higher dig- 
nity and greater solemnity than a .simple one. It 
derives its validity from its form and not from the 
prevSence of a consideration, and is valid, as a rule, 
and may be enforced, though not founded upon a con- 
sideration. In some states, hy statute, a seal upon 
an executory contract raises a mere pre.sumption of 
con.sideration, and in a few states the distinction be- 
tween sealed and unsealed contracts is aboli.shed, and 
a consideration is presumed in favor of all written 
contracts, until its absence is shown. 

§ 52. Same— •Estoppel. — ^The statements of facts 
, contained in simple contract, though strong evidence 
against the party from' W'hom they proceed, are not 
; aiisohitely conclusive upon him. But one who 
enters into a solemn engagement by and under his 
hand and seal as to certain facts, will not be permit- 
ted to deny or gainsay any matter helms so asserted. 
This: preclusion to deny facts is called an estoppel, 

f 53. Xtiinitaiion of actions— Ad- 

ministratioii.— A sealed contract Is of higher dignity 
, thatra .simple contract. If, \therd^ have 

,,, etitered into a sealed contraci or engagement, cover- 
' ing all the terms of a prior simple one, the Idtter is 
; ^merged or s^a|lo\?ed up'in,the deed and hetme dis- 
;;:ehar^ed.* ,. % statute, also, 


:in'a 'inore:rB8ftrieted. sense’ to de-r. 

land,'term,fed riiore: 



§54 CONTRACTS— NATUEE AND GLASSIFICATION. 27 


the right of action upon a simple contract is barred, 
and the remedy for its enforcement taken away after 
some comparatively short period (usually six years), 
but the right of action for the enforcement of a 
sealed contract often survives as long as twenty 
years. So, by the common law, debts due on 
sealed contracts were entitled to be' paid first from 
personal estate of a deceased debtor, though creditors 
upon' simple contract got nothing. This rule has 
been generally abolished.*® 

§ 54. Sealed contracts — How made. — A deed or 
specialty is a writing upon paper or parchment, 
signed, sealed and delivered. The signing is prob- 
ably essential, but that alone does not make the writ- 
ing a deed. It must be sealed. At common law a 
seal was an impression on wax or wafer affii^ed to an 
instrument. The statutes of many states, however, 
give to a mere scroll or scrawl, drawn with a pen op- 
posite the' signature of the party sealing, the same 
effect as a common law seal. But unless the statute 
authorizes it, such a scroll is wdthout effect. The last 
step in making a sealed contract is the delivery, and 
this is absolutely essential to give it, legal operation. 
Delivery is effected by handing the instrument over 
to the party in whose favor it is to operate,, or to a 
third person for his benefit, or by otherwise relin- 
quishing control of it in his favor, with intent to put 
it in forcei One who makes a grant or promise un- 
der seal is called a grantor, obligor, or covenantor; 
one who receives it is called the grantee, obligee, or 
covenantee. , J . ■ , 

§ 55; : Same— Delivery in, escrow.— Where a deed is 
; delivered, not directly and absolutely to the grantee dr 
■ obligee, but to a stranger (one npt.a party) to be deliv- 
ered to the . former only when some, event hstppens, or 
' sbmecbnditiou.is performed, it is called an escrp)v . i Be- 


• *For other Jpaatters :groWiag out of . the , distinction betweeh 
sealed and siruple contract^ &ee pos«,- ;§§S69, &19, 676; , , 
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livery to the fijrantro, or obligee, 01 liis agent, makes 
a deed al)-' 0 ]iile ui''t(atl of an e'^eiow If the parly 
to vliom a (ielivered in csciow delivers it 

u\t i to (lie gr.iiitf t or obligee, betoie the (*oiiditiou is 
piifoiniid, the doid is without otfeet Promissory 
iioh solid otlier unsealed writings obligatoryare &ome- 
tiuies deliYoied in e'.c row ^ 

oh <'oiiira<‘ts of record. — Of the contracds of 
r(*eord, sn ealhd bceause they are cvideneed by the 
retordb of u eouii, judguients only aie of particular 
iiitcit.it ’Wbiloajuduiiieiit formoiie;v damages ei eat es 
an obligation to pay, it d liters trom a tine contract 
in tliat it dot s not icnt upon the consent ot the party 
b<nuid Tbodgli it may be enforced by an action in 
ftiriu upon contract, it may also bo enforced by exe- 
cution aaaiijst the debt orbs property.® It is a security 
of liigbcr dignity than a se<dcd or simple eontiact, 
and its furtbi r (harat teristics may be enunu'raled as 
follows: (1) Unless reversed or vacated, it impoits 
absolute %<iity and binds absolutidy the puities 
thereto ami their privio'*, being provinl b} tbo record 
itself. (2) it ineiges and ovtinguisheb the contract 
or other mutter upon which the action lending up to 
it was founded.* (3) Ais to the time within whi<*h 
legal proceedings can bo hrouglit for its enforcement, 
it is, in most states, upon the same ora bidtor loot- 
ing than a scaled instrument. For this reason, li is 
sometimes well to reduce to a judguiont a debt tlmi is 
not presently collectible, in tbe hope that it wnll be- 
come so during tho longer period of limitation. In 
many states, a judgment, when properly entered, 
constitutes a species of lien on the lands of the ju<1g- 
ment debtor in the county where the judgment is 
docketed. 

§57. Express and implied contracts. — Express 
contracts are such as arise from the words of the jiar- 
ties, whether written or oral, showing an intention 

» iPo#«, § 450, » Anu, g 41. * Font, § 317, 
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to be bound. But express words are not always nec- 
essary to valid contract , it may be implied, thus 

§ 58. Contracts implied in fact. — Every true con- 
tract IS the result of an agieement to be bound But 
this agreement may be inferred as a fact fiom what 
the parties have done as well as from w’hat they have 
said or written. Whether a contract is expre'«& or 
implied, it exists because the parties have wdlled that 
they should be bound under circumstances to which 
the law attaches the sanction of an obligation. Thus, 
if A orders goods of B in the couise of tiade, it is a 
fair inference that he intends to be bound for their 
value, though he makes no express promise to pay. 
So, it in like circumstance he orders B to make him 
a suit of clothes, or to shingle his house, and B 
thereupon does as requested, a promise to pay B’s 
reasonable charges will be implied. But if one 
member of the household should lequesi another to 
perform some office of kindness, such as is seldom or 
never paid for, no promise of payment would be im- 
plied, for the facts negative its existence. The only 
difference between express and implied contracts, 
therefore, is in the mode of proof. An express con- 
tract is proved by direct evidence, or by proof of 
what the parties said, an implied one by circumstan- 
tial evidence, or by proof of such conduct on their 
part as warrants the inference that the parties really 
intended to be bound. The term implied contract, 
however, has been used to describe obligations that 
are not true contracts at all, but rather creations of 
law having some of the characteristics of a contract, 
but otherwise wholly different. To these the name 
quasi contract, or contract implied in law, has been 
given, in order to distinguish them from true con- 
tracts or obligations resting upon consent in fact 
thus ; 

§ m. Contracts implied in law.— In many cases, 
the law will impose upon a party an obligation, en- 
forceable by an action in form, upon contract where 
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then* is uii oiiiin* ub'st'iuo oi u^'Seut in fact, and, m 
munyai''Os, noluitlibianding his <'lonr disbont. Thu**, 
a p.irtj wlio ill good iaith bupplies neoc ssaries to an 
insane perboti. an idiot, or a person suddenly bereft 
of all sfiibe and reason by a stroke oi accident 
or disease, may recover tlieir reasonable value in 
an action m lorin upon cuiitiact. So one may re- 
cover, in a lik»‘ action, nion<*y paid iiinler dure‘>s, or 
under nu<'tike ol fact, or upon a consideration that 
has failed, or money obtained fiom him by iiaud. 

In many cases the injured party has a choice of 
remedies Thus, it A <*oiiveits the goods oi 11 to Ids 
own UH* by selling them witliout authority, IJ may, 
if be so elects, treat A as a pnrebaser and sue him 
for the price received on the re.-alc, or he nia}’’ mio 
in tori and get the value of the goods at the time of 
tin* conversion. Many authorities permit an action 
in coiitr.Kd form oven when* there has )>een no sale 
by tlio wrong-doer, while others permit it only whore 
the goods have been con veiled into money by resale. 

§00 from exproHS.— It is .seldom Ibat 

everything to which the partiob bind ibcni.sclvu.s in 
contracting i.s set out in terms. Even though the 
contract be of the clas.s called express, more or less 
is left to bo understood. Thus, if parties expressly 
agree to be partners, the law, by implication, an- 
nexes to their bargain all the incidents of partner- 
ship, including the obligation to act in good faith 
fur the common good; and if one sells personal prop- 
erty as his own, the law implies a promise that he 
has good title to transfer.* Still more is shown under 
the title “ usage.’’ * 

§ 01 , B'omation of a simple contract. — Simple con- 
tracts, as we have seen, are such as do not derive 
their validity from the presence of a seal, but from 
the presence of a consideration. Most of the busi- 
ness of the world is carried on by means of simple 
contracts, sometimes expressed in writing in more or 
§ 884 , ‘Posti § 259 , et ssq. 
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le&b orderly form, but quite often merely oral, and, 
ill many cases, wholl}' or in part implied. We will 
now direct our attention chiefly to the formation of 
simple contracts, to the validity of which the follow- 
ing elements are essential* 

(1) A sufficient eoiibideration. 

( 2 ) Mutual consent expressed in offer and accept- 
ance. 

(o) Parties capable of contracting. 

(4) A real consent. 

(5) Compliance with the forms prescribed bylaw. 

(6) A lawful object. 



CHAPTER V. 


C0\SI1)LR\TI0N. 

^fafnre and iu*«‘esKity.-~{t is an elementary 
rule of Kngli&Ii and Amciienn law that every caccu- 
lorv (‘ontraet, unless uiuler ‘'tal, requires a eonsidei- 
atinn to support it. In law, < onsideration di>es not 
mean forethought or ch liheuitioii. It is neaily syn- 
ouyiiifat'' with priee or recompense, and has been 
wtll didiiU’ti us Homething esteemed in law as of rahie 
in erchnnye for which Ike jirmnise in a contract is 
made^ 

§ t)3. Oift — Proinihe to Rive. — A mere promifte to 
make u gift of property, or to confer any other bene- 
fit without recompense and without there being any- 
thing promised, parted with, surrenoered, or fore- 
borne by the promisee, is not binding in law, though 
a gift of property is valid and binding as between 
the parties when the thing given has been actually 
lelivercii to the donee.'* 

§ Oh Seal. — ^We have already scon that a promise 
under seal is valid without a consideration, being 
binding on account of its form alone, though this 
rule has undergone statutory changes in some states.® 
§ f)6. 000(1 collSi(l(^ration. — Love and affection, 
such as exist between near relativo.s, is spoken of as 
a ‘'good consideration/' to distinguish it from the 
consideration above defined, called valuable. But a 
good consideration will support a deed alone, and not 
a promise, and is therefore of little interest, except 
* Bish. on Oont., § 39, where other definitions are given in the 

$32. ‘.linte, $61. 

(32) 
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in the technical law of conveyancing. In all execu- 
tor}'^ dealings, the consideration must be valuable, 
and the term “good ” is now often used in the sense 
of valuable. 

^ 66. Valuable — ^Benefit and injury — Parting with 
legal rights. — In order to be valuable, the consider- 
ation must consist, it is said, in some right, interest, 
profit or benefit accruing to the promisor, or some 
forbearance, detriment, loss, responsibility, or incon- 
venience given, suffered, or undertaken by the prom- 
isee. Ill most mercantile dealings there is an element 
of benefit and injury on both sides, for each party 
parts or agrees to part with some thing valuable or 
beneficial for some thing he deems valuable or bene- 
ficial in return. Yet, a consideration, in order to 
be valuable, need not be so much a benefit to the 
promisor as a detriment to the promisee Thus, if 
A writes to X, saying, “give B goods on credit and 
I will pay you if B does not,” A is bound co X if the 
credit is given, because X has suffered a detriment in 
parting with his goods at A's request ^ So a prom- 
ise to pay another’s expenses if he would take a trip 
to Europe, which he did, was held to be upon suf- 
ficient consideration to bind the promisor. And the 
bare waiver of legal rights by the promisee, though 
there be no real detriment to him and no real benefit 
to the promisor, at whose request it is done, is a suf- 
ficient consideration to support a promise. Thus, an 
uncle promised to pay his nephew $5,000 if he would 
not drink, use tobacco, swear, or play cards for 
money until he came of age. The nephew having 
performed, recovered the money, the court saying 
that the restriction upon his lawful freedom of action, 
within certain limits, was a sufficient consideration 
for the uncle’s promise. 

Marriage is a valuable consideration, and will sup- 
port either a promise or a grant, 

^ 1034 , 

OoM. Law— 3. 
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^ 07. Promise for a iiromKo. — A |»uu>hm> tihui- 
(*()iiiri(UT.»jjuii ioru |>r<ui!i‘'{‘. ■'O tiuit juxunito 
l<» lU hvci s^oixls or scrvico'> ib a i;<>od coii'-kl- 

rraliou if)r ]>’'5> iiromisi* (o a<*ofpl ainl pay lor tlioin. 
Thi'- rule is ulbo exeniplUicd by iiiut'iiil proini'-c-'s ui 
fuarria^it*, lha promise on Jheonc si 4 b‘ lorniiui; a siit- 
ficieijf «‘oiisnlt‘rcition for tlu pHUiU'-o on tin* other. 

^ 0>S. Sumo subjod — Sul>s(*ri|dio!is. — Some fourls 
'^u^tain llu‘ validitN of volmiTary .snlj-cripj ion>« by 
s(‘V'n‘al to nomr oljjiMd ot eomnion int(*r(“'(, ebaiit- 
aiib*, i*»li^iou‘- or <ttliorwi.se, on tin* lloorythai lb<> 
jiroiiiiM* <il i<H-b '>ubM*ribor i-, I bo c'(nwjih<ratioii Im 
iho prtjinisc <»! llio oilitos. diii<‘r fomt' rofiiM* to 
hii'-taiii ili<>iu uiib'.sh stmioiK’t has bf'iMi «loiio, oxp<Mise 
iiiiMirn'd, or duly Un^-unKMi by the pbiintiit in rclianoe 
upon Ibo {>r<)iiii-(‘ oi the utbor.sA 

§ bb. Same — Slaluiil promiHes iiiiist Ho iniiliiuU.y 
H!]|<iiik£^. — ^Tliu f>on(*rul rule i.s that wlnn’o a oontraet 
ooUhisU of mutual pr<iiniH<‘s, both parties muftt be 
Ixmud, or iicilher is bound. Thus, if A pronn.scs to 
dt‘\iv<‘r IS tlio ^oods ho may require of a oortain kind ' 
at a (MTtaiii priue ami IS afoept.'i Ihootfor, A. is not 
boiuul to furnish any good'*, ovi’ii thouj^h tlieyaio 
ordorod, for B was never Ixtund to ortler any i»oods 
at all. ISut und<‘r siiuilnr cireiunbtances the oonlrmd 
wa.s hold valiil wdiere the purcdiasor’s business was 
such that ho must re(iiiire at least naota good.s of tin* 
kind <irdored, 

§ 70. Same subject — CoiMlitioiuil promise. — As .a 
faoemiiig exeeptiou to the rule of mutiiulity a con- 
tract optional as to one party, but absoluh* as to 
tlio other, may usually bo enforced by the former. 
Tims, if one party promises absolutely to sell prop- 
erty and the other agrees to take and pay for it, pro- 
vided it shall ho satisfaetory, the contract is absolutely 
biudiug on the seller, though the buyer has the 
option of declaring hpnsolf dissatisfied.* 

* t Pars, on Oont. { 8 th od-), p. 452 and editor’s notes. 

*F08t, § 877 , 
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§ 71. Compromise — ^Forbearance. — Besidcb being 
beneficial to the parties , the prevention of litigation 
is favored by the law. The compromise of a disputed 
right or claim is a sufficient consideration to support 
a promise, and it is immaterial that the claim turns 
out to be in fact unfounded, provided it be put for- 
ward in good faith by one who believes he has a 
legal riglit. In many courts, tliough not in all, it is 
held that the promisee must liave at least reasonable 
grounds to believe in his case. 

And a promise to forbear for a definite time to sue 
upon a Avell-lounded claim is sufficient consideration 
to support a promise by the debtor to pay or perform 
something additional to that for which he was already 
bound. 

§ 72. Adequacy of cousideratioii. — So long as there 
is some consideration it need not be adequate. Thus 
a promise to sell property for less than it is worth is 
enforceable, provided there be no fraud, undue in- 
fluence or compulsion. But if these wrongs are 
alleged, inadequacy of consideration may serve to 
prove them, though it is not by itself suflicient proof 
without other facts and circumstances which point 
toward their existence, unless, perhaps, tlie inade- 
quacy be so gross as to shock the conscience and lead 
irresistibly to the belief that the contract was wrong- 
fully obtained.^ 

§ 73. Where promisor already hound. — A promise 
to do, or the actual doing of what one is already 
bound to do either by law or contract, is not a suf- 
ficient consideration for, a promise on the other side. 
It has, therefore, been held that a promise to pay an 
officer a fee in excess of that prescribed by law for 
performing an official duty is void on this and other 
grounds,® and so of a promise to pay a man a certain 
sum for living with his wife where he had no just 
cause to leave hor, A common ease, however, is 
where one ^yho has undertaken to build a house or 
^ But see pobt, § 366, fit nfi'j. ^Tost, § 225 
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other htniftiire fcliroauiis tu ahaiidoii in', eoiitiaet 
nil extra priee is paid. In hkIi, cast a prtmii&e 
to ])ay him more tlian the oiiginal contract called for 
lb void, uiilesb 111 conbideratiou oi ouch promise, the 
manner, mode or time of periorniing is altered to 
tho detriment ot tlie contractor or to the advantage 
oi tlie o\vner. Upon the same princijde the mere 
part payment of a liqiiitiatetl < laiin already dae is no 
consideration for liie cieditoi’s ]>iomibe to give up 
tho rc'-t.* Neifhoi is a piomist, without more, to 
]»ay sneh dcht C)n a tutiiic da}', a good considoialion 
lur the ort‘<litor’s iiroiiiibe not to siu until that day. 

74 Past eoiibldoralioin — A promise made in 
eonsid(*ration <d an aet or lorhearaiicc on the part of 
the pvomiBee, for wliieh there w.is no expressed or 
implied promibc to pay at the time, is not a sulHcient 
consideration fora promise. Thus, if the creditor, 
without any agieeinent or rcituesl to do so, has vol- 
mUavily forhoruc to bue hK debt, this is no consid- 
eration for a siibbequont promise by the debtor to 
pay him for sueli forbearance. Bo, i! one liad sold 
goods without ivarraiity, and ufterwaids gives one, 
no new consideration having passed, the pri(‘e oidgi- 
nally paid for the goods without a warranty will not 
support a warranty subsequently made.® 

§ 76. Previous request. — Yet it has been said that 
a past eoiiMidoration will support a buhsequent prom- 
ibo, if tlie consideration was given at the request of 
the promisor. But no more can be meant than this: 
*'If a consideration is preceded by a request, and the 
request under tho circumstances reasonably imjilies 
a promise of recompense, such prmniso can be en- 
forced.^’ Clearly, what was considered by both par- 
ties to be a mere favor or gratuity at the time it was 
rendered or performed will not constitute a sufficient 
consideration for a subsoipient promise of payment, 


^ Postf § 366, where this rale and its exceptions are more fully 
discussed. 

•Pea*, §830. 
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though the peiformance was preceded by an express 
request. 

§ 76. Impossible consideration. — A promise to do 
what IS in its nature legally or physically incapable 
of performance at the time it is made is invalid, and 
IS not a sufficient consideration for a promise on the 
other side. A promise to construct a ‘^perpetual mo- 
tion,/’ or to go from New York to London in three 
hours, would be deemed physically incapable of per- 
toimance An agreement to pay money to one’s self, 
or an undertaking by a servant that he will, of his 
own act, discharge a debt due to his master, is legal- 
ly impossible.^ 

§ 77. Moral obligation. — A mere moral obliga- 
tion, however strong, will not uphold a promise. 
Thus a son of full age who had ceased to be a 
member of bis father’s family, was taken sick among 
strangers, and being poor and in distress, was re- 
lieved by the plaintiff. The father afterward wrote 
to the plaintiff, promising to pay him his expenses, 
but the promise was held void. But a moral obliga- 
tion which would also be a legal one, except for the 
intervention of some rule of positive law, is sufficient 
to support a promise. Upon this ground the courts 
uphold a promise to pay a debt barred by the statutes 
of limitations,** or by a discharge in bankruptcy or 
insolvency, or a promise made after full age to pay a 
debt contracted during infancy. 

§ 78. Failure of consideration. — ^Where the con- 
sideration upon which a promise is founded or money 
has been paid has wholly failed and come to naught, 
such promise will not sustain an action, and the 
money so paid maybe recovered back. Thus, if one 
sells goods warranting the title, which proves wholly 
bad, the buyer may rescind and defend against an 
action for the price, or recover the price if paid. A 
note given for a void patent is subject to this de- 
fense, and money innocently paid for counterfeit or 
^ Compare posi, § 'JW, H seq. * Po^t, § 361. 
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CHAPTER VI. 


THE AGREEMENT — OFFER AND ACCEPTANCE. 

§ 80 Agreement defined — ^Elements. — Every true 
contract is the lesult of an agreement, and an agree- 
ment arises where there is an offei of a contract on 
the one side, accepted on Ihe other. Every agree- 
ment may be resolved, therefoie, into two elements, 
(1) offer, and (2) acceptance. 

^ 81 The offer. — In order that an offer may, upon 
acceptance, ripen into a contract, it must be either ac- 
tually or apparently the offer of a contract. Thus, 
an offer of a mere social engagement does not, though 
accepted, constitute a contract, for no change of le- 
gal relations is intended, and the same is true of an 
offer clearly made in jest. And this principle has 
been applied where the alleged offer was merely in- 
tended as the opening of negotiations for future 
dealings, as is the case with circular letters sent out 
by dealers to attract trade. Yet the law does not 
deal with the secret intentions of parties but 
with intent as outwardly manifested, nor does it 
countenance fraud. Hence, if one addresses to 
another what appears to be the offer of a contract, 
and that other accepts, believing that the offer of a 
contract was really meant, the party offering can 
not avoid liability by asserting that he did not mean 
what his words fairly implied. 

Furthermore the offer must be made in terms so 
certain that a court can say to what the wills of the 
parties were directed. Thus, a promise to convey an 
acre of land, no particular acre being mentioned, 
would, ordinarily be deemed too indefinite and un- 

(39) 
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(eit.nii to louii(t a, (Miutnict upon, and tlio sumo a\{us 
lit'Ol whc'rf* (ho dolt iidaiit promifaul tho piuiiilifK that 
it they woLihl ])uy ti eeituiii >' tore-1 loin-o and stook 
ot nood.s, he woultl ti'ssisl them hy indorsiiiQ their 
iiaprn’ and fnlvauoing the money to carry ou the inur- 
ountilo huMiiO'-s .idvantagemibly. 

§ 82 . AKsent — How iiiaiiitVsHMl. — A s a general rule, 
lit ilher tlio ofier or the to-Ment thereto need be muiii- 
levted ill any purticuhir W'ay . It may he shown by the 
bienina and delivering between the parties oi a 
iormal wilting, or hy a nod, or by the doing ot an 
not, or tlie u'lidering oi asciniee b}'^ one wbioU was 
reijue^ted hy lumtlier under <‘lrouiii'-tances importing 
u promihe to pay. The sending of an order to a 
meivhant is an odor to buy, and the sending of the 
goods hy him constitutes its acceptance. So in sales 
by unction, eaeli bid constitutes an offer to buy at 
tlic prj<*e bid, while its acceptance is manifested by 
the tail of the auetumeer’s liammer. 

§ 8ii. Acceptance niunt be coiniiianicaled. — A mere 
mental detennimifion to accept eriaitos no eoutraet. 
The offer muhl he acef*pte<l while it still remains open, 
and sueh aceeptunce must be in some way commii- 
nicateil, or put in tho way of communication, to tlie 
ofteriug ]varly. 

§ 84. linpIieU from silence. — Neitlier, as a rule, 
will acceptance lie implied from silence. One can 
not offer another a contract in such terms as to im- 
pose one upon him, uule.ss he exprob.sly declines to 
be bound. But oiio who knows that another is ren- 
dering liira valnnblo services, expecting compensa- 
tion, is bound to pay for them if ho receives them 
without dis.sont, having opportunity to reject them 
without ineonvonience or expense. 

§ 85. Acceptance most be unconditional and iden- 
tical in terms with the offer. — ^Tho acceptance must 
ill every respect correspond to the offer. It must 
meet and cover it in every material way, neither go- 
ing beyond or falling short of the terms proposed. 
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§ 8() ^(TnEE^rEXT— OFFER AND ACCEPTINOE. 

Iloiice, what ib iii form the acceptance of an offer is 
not such in law it it differs from the offer in any ma- 
terial respect. If it embodies any new terms or con- 
ditions it is a more counter-proposal or offer, which 
will lipen into a contract only when accepted. And 
when an offer is once rejected the offerer is relieved 
from farther liability on account of it, and the re- 
jecting party can not, by subsequently accepting it, 
turn it into a contract unless the offerer assents in 
turn. 

^ 86. Offerer may prescribe manner, time and 
place of acceptance. — ^The offerer has the right to 
prescribe the time, place, form, or other conditions 
of acceptance. If he does so the acceptance must, to 
be effectual, conform thereto. Thus, if it prescribes 
acceptance by return mail, an acceptance by a later 
mail is not sufficient, unless, perhaps, it leaves on 
the same day the offer is received. 

§ 87. Time of acceptance. — ^The offer must be ac- 
cepted while it still continues open, and an accept- 
ance after the offer has lapsed or has been withdrawn 
has no effect. An offer not by its terms continuing, 
will be deemed to continue a reasonable time, unless 
sooner withdrawn. What is reasonable time depends 
upon the circumstances of the particular case. If 
the party addressed goes away and returns the next 
month, or the next week, and says he will accept the 
proposition, he is too late unless the offerer assents 
in turn, and so, probably, if he comes the next day, 
or the next hour, or perhaps if he went away at all. 

§ 88. 8ame — Coiitiimiiig offer. — If the offer is by 
its terms to continue a definite time, it will become 
binding by acceptance within that time unless it 
is sooner withdrawn. An acceptance after the pre- 
scribed time is too late, however, unless the proposer 
assents in turn. 

§ 89. Revocation of offer. — ^As mere offer unaccepted 
does not constitute a contract, it may be withdrawn 
at any time before acceptance, even though it was. 
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by its tei’iiis, to funtinue a definite time, unless the 
offering party has .something of value for keeping it 
open, upon the toflniical ground that tii ere is no con- 
sideration for his undertaking to hold it open. Even 
where the party offering has received money or other 
valuable thing for holding his offer open for a day, 
a wc^ek, or other .specified time, he may proba])ly with- 
draw it before tlic aceeptanee and before the expira- 
tion of tiie time, subject to the liability to pay dam- 
age.s for a brea<di of his agreement not to withdraw it. 

§fiO. Mode of revocation. — Unless the olfer has 
lapsed, it can he withdrawn only by notice to the 
party to whom it was made. The oiMlinary mode of 
revoking an offer is by express notice. But the form 
of notice is immaterial, and disposing of a thing 
offered for sale is a sufficient withdrawsil, if the 
offeree, before acceptance, has knowledge of the 
facts. The death or insanity of the offering party 
revokes the offer. 

§91. ikmtraets hy iiiaiE — One who offers a con- 
tract by inaiTinakes the post-office his agent, accord- 
ing to tlie prevailing view* both to carry his proposal 
and to bring back the reply. An oiler by mail re- 
mains open for a reasonable time after it has reached 
the offeree; and will likewise lapse with the expira- 
tion of such time, Bo,.itmay be revoked at any 
: time before it is finally accepted, by notice actually 
eonamuiiieated to the party addressed. The mi^re 
mailing of a letter wfihdrawing an offer contained in 
a previous one is not siiffibient; the letter of with- 
drawal must be actually received by the offeree before 
, he has mailed his acceptance. .Btit the acceptance 
of an offer by mail is 'deemed oomplete the monrent, 
the acceptance is mailed, ,properl 5 ’’ ,ad<lreWcd.' 

' postage prepaid, and it is; immaterial that, such, letter, ! 
. bi acceptance is delayed,, or is Ibst in the itnails and 
' is never .delivered ;tp the .p6Hy;,offerhi If thp offer 

: ; Massachusetts it seegirth^Utha j^eceptaiwe must ■ 

:';',\he'.acnially received hefomthe c^otract.is epjhplet*'. ; , 
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in terms makes the actual receipt of the letter of ac- 
ceptance a condition precedent to a contract it must 
actually reach the offerer within the time prescribed 
and before the offer has been withdrawn. 

§ 92. By telegraph. — Similar principles apply to 
contracts by telegraph, and a contract so made is or- 
dinarily deemed complete the moment the message 
of acceptance is handed to the operator. And it ap- 
pears that an offer by telegraph, accepted in the form 
received by the party addressed, binds the sender to 
a contract in accordance with its terms, even though 
such offer was changed by the company in course of 
transmission. 

§ 93. General offers to the public. — An offer need 
not be made to an ascertained person. Thus, a party 
is bound by contract to pay a reward for the return 
of lost property, or the conviction of a criminal, 
where he has by public advertisement offered to give 
it and some one with knowledge of the offer has 
come forward and rendered the service specified. By 
one line of authorities the party rendering the serv- 
ice must have known of the offer when he acted, for 
no one can accept an offer of which he knows noth- 
ing. But the contrary has been held in some states. 
Such offer may he withdrawn before anything is done 
pursuant to it by the employment of the same means 
and diligence that were used to make it public. 
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^91. T-^vo i»iirfi(‘s miuiml — As j party ran not 
Inm^-oli oi liaso any ntflu oiitorccaltio at law 
liimbdl, il loliows that to f^vciy conii.u-t tlieie 
iiuist be u( lon^l fuo parin''. Rut mariia^ii*, and, 
porbaps sonu' otbor contrad'' aside, Ibcie may bo 
moit* than two, an<{ one or several on one side may 
pronu-^e t<> one nr sc \eral on the other. 

If seveial pioiiii''e “jointly” all must be <'Ufd to- 
fietber; If tin y prom Re ** jointly and severally,” all 
may be ««ued tofiether or any one alone But in either 
I'ase, it any party performs or pays moie than his 
hluiro, he is entitled, uhiially, to •^mdi n (‘ontrihution 
from the others as will nmko the Itnuleiis e<jnal 

§ tto. Of the eonipeiency of parties. — 'Ihe t«nn 
competency, when used of a party to a eontract, mi- 
portH his power or eapaeity to make a eontract binil- 
iiij^ and enforceable at law. One who lacks such power 
is mcompdenl. (’apaeity or compeliuicy is pre&unied, 
ami the burden of proving incompetency is usually 
upon tlio party alleging it. Those who, by our law, 
are iuconipctenl to a greater or less degree, are, com- 
monly: ( 1 ) AlieiiH; (2) corporations; (3) infants; 
(1) iiibanc persons; (5) drunkanR; (6) married 
women, 

§ 96. Aliens — Alien enemies. — Oitizens and sub- 
jects of foreign governments with which we are at 
peace, are permitted, in general, statutes in some stales 
aside, to hold and enjoy property, to make contracts 
and to sue and to be sued the same as our own. But 
when war breaks out the law prohibits all intercourse 
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between subjects oi hostile nations, so far, at least, 
as it IS niconsisteiit with a state oi war. 

Contracts entered into during war, except by 
license, express or implied, are illegal and void, 
upon the ground that to permit them would tend to 
place considerations of private interest and private 
gain before the duties of patriotism. While contracts 
made during war can not be enforced after the leturn 
of peace, tlie remedies for the enforcement of pre- 
existing contracts are merely suspended during war, 
and revive when peace returns War being abnor- 
mal, further discussion of its effects will be omitted 

§ 97 Corporations. — A corporation has, in general, 
only such powers as are conferred upon it by the state 
or government creating it, and when it turns aside 
from its legitimate purposes and attempts to bind 
itself by contracts foreign to the objects for which it 
was formed, such contracts aic usually void.* 

Infants 

§ 98. Who are infants. — All persons, male and 
female, under the age of twenty-one years, are, by 
the common law, infants or nuuorfa. In most states 
the law so remains; hut, in a few of them, females 
are of age at eighteen. In llie computation of time, 
fractions of a day arc disregarded, and one is of full 
age on the first instant of the day before his twenty- 
first birthday. 

§ 99. The general priiieiple. — ^A single principle 
runs through the entire law touching the contracts of 
infants. Man attains hia physical and mental de- 
velopment by slow growth, gaining the ability to 
cope with others in the preservation of his property 
and the protection of his interests only through long 
experience. He requires, and has a moral right io 
claim, during this period of growth, the special pro- 
tection of the law, lest his ignorance, inexperience, 

^ Post, § 775, et setf., where this niattei is more Idly diBCussed. 
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UbH. (it‘iiorai rnk‘. — Ili< l.s', .i‘' tlir mo^t cJh- 
t a lit in< .iM" i» p'ot* ( ill i (he iiiia iJ, fli i Liu Iti- < «ui- 
tri* t v\ 'ill t .( « ntitui', (o In i illin \ uul or \ tiid- 
i! io, 4.0(1 ] 1 t (1 t- hull to '“•how lii-^ no*,. Ui(» .i*- .1 (li- 
lt ii-( 1 t j( I'oi to' the ( uloi f'( uif lit ot hi-*i';jtt UK lit-,, 
oi '“UoulUiK . 1 - a lei'-oi s ti ' »lu ( oiu ts ‘•lionhl 

pn M (*<} 10 in , ]y to ini(.». \ ' it h< h > - nupiovuipiiih'^ 
(lone 1 1 ju 1 lotuu'iiK ot lilt u 

l(tl Hilidtntr ads anU nmtniets wv iic-cossuries. 
— kocp'iij. Ill \ i(*u , liouo\ t i , tliaf tlir ohp ct ot (Ik* liiw 
is to j iot< ( t the luluiil, jukI out hj opjui or mime 
liiiii oi othoi'' u lieu iudaM to liiia Uoo'- not require 
ji^ Ik '•> houiul lt\ lui uHitract'- tor tluui*-' without 
wiiieii lie rouhl iim liv« , or whioli are lune'^suyto 
hi^ IkmIiIi ami or(hiiai,\ eoinfort. il he (‘ouhl not 
himl litiiiseU to pay their leasonahh* vdmq he eouhl 
not ulwny-. ufH them, exeept, perliaps, tor ea^h, and 
lu' mI*>Ut suiiir in con**equenee. Ihuiee. In* hound 
to pay tor those Uiiiifjcs whieh the hook-, call iteee',- 
.saries, not whui he liasauieod to pay, hut Uioir rtsi',- 
oiiahle value only 

§10*2. VVliut ure necessaries. — Kood and eioiliina; 
of rcas<)nahk*<|uantily, quality and kind, nur'iuj; and 
medieal attcudunee in sickness, uitd a eoinmon ‘-ehool 
education at lea-^-t, ure mecssaries But a full eol« 
lego education is probably not a neces-ary, nor is a 
liorHC or a l)iey<de, unless it is to ]»e lidden l<»r exrr- 
ciso under lucdicnl advice. The meaning of tin* term 
n<*cessnries, however, is not restricted to the hare n<‘- 
cos^tioH of life, hut extends to such tilings as are of 
undoubted utility in maintaining the infant properlv 
according to his means and station in life. Articles 
of mere luxury and ornament, however, are always 
excluded, though luxurious articles of utility, such 
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a-s iJcli miy be iioee-'saiie*?, depending upon 

tlio wealth and social jjosition oi the intani. As the 
law penults an iiitant to marij^ iiocG‘'Saries for his 
wife and family aic deemed nocesbarics for him. But 
as an infant is not deemed sufficiently discreet to 
conduct business, Ids trading contracts, as foi rent 
of a shop, or tor cderk hiio, aie voidable.* 

§ 100. Wiiat are iiol necessaries. — Money is not a 
necessary in tlie technical sense, for the infant has 
not tlie pidgment to wisely ci.pend it, and one who 
lends it to an in taut can not lecovcr it at lav , unless 
he has paid it at the infant’-* request for necessaries 
actually supplied But in equity one who has lent 
money to an infant which has been expended for 
necessaries, may staiifl in place of him who supplied 
them so far us to enable him to recover their reason- 
able woith. 

Whatever may be the nature of the things sup- 
plied, they are never necessaries unless the infant 
has need of them, and if he has been otherwise suf- 
ficiently suiipliod, whether by his parents, or by other 
tradesmen, or from whatever source, he is not liable. 

Necessaries, furthermore, are said to concern the 
person of the infant and not his estate, and he can 
not bind himself absolutely for repairs to his prop- 
erty, tliough without them it would have fallen into 
decay, nor to p.iv for insurance thereon. 

§ i04. other hinding aete and contracts — ^Property 
and earnings. — ^^fhere are other contracts by 'which 
an infant may he hound by reason of special provis- 
ions of law, not ordinarily of interest. Thus, under 
statute, he may bo bound by a contract of apprentice- 
ship. 

An infant may, in general, take and hold property 
the same as an adult. His earnings, however, be- 
long to the father while the child lives with him. The 
father may sue for and recover them, and payment 
to the son will usually furnish no defense to a suit 
* As to infant partners in trade, see poAJ, § 634. 
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by llir tailu'i’. i^nt <‘mtuicipatit)ii, nr tht> voluiitary 
rLlnujiii'^litficiit by tlit* billici <»t liK right to tlai 
(•hihl% lervit «* and aaruingh au<l thr control oi his 
])(*i''on, gncs the diild a right to hir. earnings and 
iiec" tliG iath(‘r from liuhdity for lus support, unless 
tiu^thild liecoincs incapable of supporting himself, 
I'hihincijiation doo-* not enlarge tlie cliild’s capacity 
to iamtract BniancipatiiHi may he hy writing or hy 
parol, or it may ho iniplieil, {Hwhero tlie father turns 
the eliikl out to *Hhiit ior liiinselt The p<ircMit us 
such, however, has no ligiit orer tlie c]iihl\s general 
property \%ht‘HH'r flic ehild he ( nuuieijiated or not. 

§ lO.*!. Void and \oidahlo contracls. — U n 1 lie older 
and some ot tlie modern cases it is laid down that all 
contracts oi a minor which aro clearly to his detn- 
luciif.ure ulisolulely void. Yet hy the modern and 
prevailing view f(*w il any ot his coiitraets, not void 
lor other cause, are more than voidalde, and the iu- 
iaiit may, upon reaching majority, ratify them if he 
chooses, whereupon he will )>c 'hound*, or he may 
avoid them, sulijeci to tlie rules below. 

§ i (lb When may raf ify or avoid. — ^To ratify a con- 
tract re<|uires the same enpaeily as to make one in 
till* tir.st plaei*. Hence, one euii not, wliile still an 
infant, ratify a contract voidable bocuuse of infancy. 
But ho may avoid ail his vtiidable einitnicts before 
he becomes of age, or immediately after, exei'pt that 
ho can not, until be attains full ago, avoid bis deed 
of landa. 

§ 107. E«Ht ratify ail — Return of eonsideration. — 
Bui one lately an infant can not ratify so much of Iiis 
voidable contiwt as he deems beneficial and avoid 
the rest. Thus, he can not avoid his promise to pay 
for property purclmse<l and keep the property, nor 
avoid his purchase-money mortgage while he nduins 
the mortgaged tiling. Bui if one while still a minor 
has wasted, lost, or squandered what he got under 
the contract, and can not therefore return it, he inay 
still disaffirm, otherwise his infancy would afford 
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him litLle protection against his own improvidence 
or the design?) of others. 

§ 108. May recover hack — Whether an infant who 
has bought property for cash may sue and recover 
his money may not be cdear. But it has been hcdd 
that he may, at least if he tender a return of his pur- 
chase, and even without such tender if return is im- 
possible by reason of its loss or destruction. 

§ 109. Adult’s rights. — An adult dealing with an 
infant is bound so long as the infant is in perform- 
ance of his undei taking. TLe infant alone can avail 
himself of the fact ot infancy to escape the conse- 
quence of his agreement. But if the infant avoids, 
or seeks to avoid, his voidable contract, he must re- 
turn, or offer to return, what he got under it, pro- 
vided, as we have seen, such return is possible ; or 
the adult may recover what he parted with to the in- 
fant if the latter still has it in specie. 

An infant’s contract to render service is voidable, 
and he may quit at any time and recover the reason- 
able value of what he has done. Yet the employer 
is entitled to an allowance for part payments made 
and necessaries furnished to the infant, even to the 
entire extinction of the latter’s claim. 

§ 110. Ratiilcatiou — Wliat constitutes. — As to what 
constitutes a ratification the decisions are not at all 
points agreed. An express oral promise to pay, 
made by the minor alter full age and with full 
knowledge of his rights, is always sufficient, except 
in a few states where by statute the new promise 
must be in writing. But less may suffice, and some, 
though notall courtshold that a distinct and unequiv- 
ocal acknowledgment of the contract as a valid and 
subsisting obligation is sufficient without an express 
agreement to perform, or any other act on the part 
of the minor showing an intention to he bound. 
Whether the one lately an infant is hoiuid by a new 
promise made in ignorance of his right of avoidance 
Com. Law— 4. 
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Dijiy Hilt Ik i’li'ar, hkiu tMKirW ft|i})i‘ur to liold 

tii.n li(‘ 1" lint iKtuiHi li\ .'■noli u pr^)nl]•^<* laude in ijtint- 
ruin f* id hi" i i};ht. 

^ til. Siuiu* — CoiKlud.^ — ironi (Apjesb rati- 
fic'diou. jsUidi in’i*- <Ji iln int nit nit**!’ lull a^c us 
c \ iiu'u an ini* ntiuii tn n. ImmiikI. mhI \» iindi would j^ivo 
iiiio an unj’i'i ad’, amaup o\ ( r la, nihir pait}' il Lu 
•iAi )'<■ uid, w d! u Mully iia doi humI a raiilioatiun. Thus, 
il tun. aftif full lya, coiim'V"- away jnir- 

tdia Oil thn lu^ iin’aiK') . or }k rhap" if In <lf‘Mi‘o) s it, 
i)i‘ ^4tlu‘r^^ i"f disjto"i'\ ot it, or iii "ouu* i'lnrs luirfUK- 
ointldji ritaius i?, or n tain*- uml u''L‘.s it, he* uill he 
laid til h.iu' ralilh'ii hi- eonlrairt to pay for it and 
ni.'iyhohiud for tin* piiiv. So, rein ivi of* after ma- 
jo! ity tin* property sohl or leased 

duiMitf inhua y i- a rnliliculion uf the salt* or lease. 

§ nil. AM)i<lii!U*e — What c*«iiKlitntes. — Wh(‘re the 
(Mndtiu'l is wholly exetutory on Ixdii riiles, the in- 
fant need not, imlependent ot statute*, take any aedive 
feteps t‘> di"uniria, lait ntuy, when sued, wliether fie- 
f<*re or aff< r full ap;i», show os a eouipleti* deteiise, 
that Ikmvuh an infant when the (-ontraet was nmde. 
Express wonls of di.sat!irniuiier, of eonrse, Irce the 
iiiftinl irom liuhility, an<l so, likewise, of any act on 
his part, clearly evincing an intent ion not to be 
hound. Thus, if one has, while tinder age, eonve 3 ’ed 
bin laud to one psirtj’’, but hmne<liutely tipou reach- 
ing «gc conveys it to ttiiolher, the second deed is an 
avoitiunce of the iirsl. The tdfoet of reluining the 
eonsidcrnlion upon the right to dKaflinu must, of 
course, be kept in mind. 

§ IlfJ, Torts* — Ordinarily, an infant is liable fur 
his torts, siii‘h as slander, assault, conversion and 
trespass, tho name as an adult. But though fraud is 
u tort, it is generally hold that an infant is not liable 
when ho has, by falsely representing himself to he 
of ago, induced another to enter into a contract with 
him» 



§114 


P41{TI1^S TO <X)NTE\<JTS 


61 


Confrada of Insane Persons 

§ 114. Tlie ft’eiieral principle — In declaring void or 
voidable tlie contracts uf perbons oi unbound or iii&uf- 
j&oient mind, the law proceeds upon principles anal- 
ogous to tliOtae applicable to the contracts of minors. 
In other words, it proceeds upon the principle that 
it is the duty of civil society to protect against the 
wiles and rapacity of others those whose weakness 
disables them from pioteeting tbemsehes. and upon 
the further jn'ineiplo that tiiose ot iiibiifiicienl mind 
can not assent in ini ml, 

§115. Insanity defined. — Insanity for oar pur- 
poses may be defined as such disea^'e, weakness or 
other iinperlection or dorangenient of mind as dis- 
ables it when entering into the form of a contract to 
comprehend the subject ot it and its nature and prob- 
able conseqvience. It may be broadly staUd that in 
regard to contracts gemu-ally and testameutaiy capac- 
ity, no man is regarded as of unsound mind, unless 
ho is incajiablo ot ajiprociatiiig tlio nature and forming 
a rational judgment upon the results of the particu- 
lar act which is the subject <)f judicial eonsideratioii. 
The naino of the weaknos.s or disorder is inimalerial, 
and idiocy, so called, is within the definition. Neither 
is the .source or cause of tlie iuhanity of any conse- 
quenco, 

§ Ilf). Must affeel ttssent. — Unlike an infant, an 
iiisan(‘ })erbon may liave the cu]>aci(y to do one bind- 
ing act, though not another. Thus, a monomaniac 
oil the subject of ndigion may make a binding con- 
tract, provided it is not dictated or produced by his 
malady. kStill, if lliere is a delusion on a single* sub- 
ject, tile ponson having it is, as to such delusion, of 
unsound mind, and any contract which it prompts 
or produces is usually voidable. 

§ 1 17. Necessaries. — But the lunatic or idiot is 
bound for the reasonublo value of whatever necessa- 
ries are furnished him, for like reasons and in like 
manner with an infant. NTecessariea for a lunatic 
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iro ‘'Uh-'lanti'allv thu -.aiiu* a" tor uii inLuit, 
that (MOK'crn tho «"'{ate and iin wluUexoi 
ueodtiil for it'i piv*!* rxation 

§ US. IiLsanity iiiilciioMn — Lucid iiiicrwil. — Aud 
If is gx'nerally held that where onr lui'' dealt with a 
hiuulie, ill good hiitli, believing liiin to be Mine, aud 
no undue advantage ha^ bum taken, anrl tiie eircMiiii- 
stances are hindi that the parties eaii not be rctmnod 
to their original position, the e«uitiaet must stand 
In any (MI'sC a }>crson u-iuolly iiuam* has the powu* of 
eontract lu a lucid interval. In like manner (»ne or- 
din.irily .sane in incapneilated if insane at the time of 
efuitisuding 

§llfh ihiidahle or loid. — While some cases hold 
tliat a lunatie'.s contracts, except u& alaive, are abso- 
lutely void, by most authorities they are voidable 
merely. Henec the hiuutie, uptui restoration to 
iv'ason, or bis guoritiun or eonimittee for him, and 
before lie reeover.s mental boalth, may ratify or dis- 
adirm tii his or their cdeetioii, subjeet fipon disatrirm- 
ftiiee to ilie obligation to return what(‘vcr of the con- 
snlerution reeeiv«*d in still in Ills or their p<jsse&sioii. 

§ 120. <k>inmiHsi<m of lunacy. — Statutes in all 
sbUes provide for the judiidal inve'-tigation of tho 
meuttil condition of persons alleged to bo insane and 
for placing them under guardianship if insanity is 
proved. When, after such impiiry, a guardian or 
committee is appointed f(»r a person found to bo in- 
sane, his deeds and contracts are utterly voitl, except 
they bo for neco.ssaries at reasonaldc prices. The 
incompetent party can not bind himaolf then oven in 
a lucid interval. 

§ 121. Torts. — As a general rule the lunatic, like 
tho infant, is liable for bis torts, at least where in- 
tent is not an essential of the wrong. 

§ 122. JOrunkenness. — ^Drunkenness and insanity 
are allied in nature and similar in legal effect, so far 
as their bearings upon civil as distinguished from 
criminal liability is concerned. Mere drunkenness 
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ib, ordiimril^s no detense to a charge of crime ; 
though permanent insanity caused by drunkenness 
is. In the law of contract, however, a drunken man 
is deemed temporarily insane, and a party who deals 
with him is guilty of a siiecies of fraud. 

§ 123. General rule — ^feeessanes. — ^Express con- 
tracts for non-necessariea entered into by one w'hile 
in such state of druiikennes*' as to drown reason and 
judgment are voidable, whether tlie drunkenness was 
voluntary or due to the procurement of the other party 
And less of drunkenness would render a contract 
voidable where it was brought about by the other 
party, or there was a showing of fraud or undue 
influence. A man is liable, however, for the reason- 
able value of necessaries supplied to and consumed 
by him while drunk. 

^ 124. Raiillcation and avoidanee. — If the drunk- 
ard unreasonably retains, when sober, what he pur- 
chased while drunk, this will usually- be a ratifica- 
tion, or he may then ratify by express words. 

The defense of drunkenness will not avail one who 
got drunk with a view to the bargain and for the 
purpose of providing himself with a defense, for fraud 
antedates the drunkenness. 


Contracts and Property Rights of Married Women. 

§ 125. Source of the law. — While the law pertain- 
ing to marriage and the domestic relations is of great 
interest and importance in all of its phases, the im- 
possibility of condensing it all within the limits of a 
few pages will confine us to a passing glance at the 
property and contract rights of wives. These are de- 
termined in this country by a somewhat curious mix- 
ture of common law, equity, and statute rules. First 
comes the common law, then the modifications and 
exceptions peculiar to the equity courts, and lastly 
come the statutes, chiefly of modern growth, and dif- 
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lit Oi* rltlh ipiit .-I tti*-, f li.titi:;iitt', nuxltiymn (^r 
frupplntif iiiin;4 oltln* rioctniit^^ frl uii<l [lie 

iHiiiimoii liu\ 

§ l‘ii5 At <‘oiniiioii law. — By the cumnioii law ot 
Eii 4 ,lan(], hu‘'l>,iii<i and wiie were foi’ moM purpobes 
r*'u<«rdtMl pot -«uii. .md upou llii'' fiftiDU of unity 

it*- dneti'ines were iHart'd Upon mairiage Hit lei;ai 
* \i h n<*< itt llie uiie uas UH‘ii»ed in iliut ot the lm&- 
hnntl, uho ItoeMitu*, and cDidimu d (lurin';* the iiiar- 
the hfad td (Ito iaiiuly. She ua'* under his 
covi r and juotci'lion. and uas the ivforo called in law 
Freindi, jm t '•/*/,/•/, attd her ('(aidition was known ab 

Cut nfxt* 

^ 1*27. llfarriaa:<* — wife’s property. — Upon 
maniut*c, the wiie’b piTwoud properly in pobseb&ion 
heeana* at coruaion law Ihe hu-hand’s ahsolutely. If 
slit* died ru"!, hi'- title to it was untifteeled, and upon 
his death il went to hi- exteutors nr adniiiii.stratorh, 
like his other per-onal e-latc. Personal properly 
eouiiii).* to ht r during t 1 k‘ niiirriai;e followed the feaino 
rule, whether it was u<*<juii*ed by her labor or other* 
wihe. To her eho.-es in action, bitch us hilh, uokss, 
hojula and olherdeht-, he had aijualilied right which 
enabled Idni tn reduce theni into pos-ession liy receiv* 
ing puytneut of thetn or eoinpelling it hy suit, where- 
upon they hecunu* his absolutely. If the liu&hand 
failed to exercise this right of appropriation during 
hi« life, how'cver, his wife’.s ehoses in action be- 
longed t(* her and not to hisndiniuisfralor&. In other 
words, her right to them revived. 

§128. Wife’s lamiH. — By marriage the hubhand 
did not, even at common law, lake the wife’s real 
e*4fatc ah.stdutely, but only an estate for life by virtue 
of which he became entitled to the rents and profits 
thereof during marriage.^ 

§ 129. AVife’s right lit husband’s property. — ^The 
husband after marriage held his property substan- 
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tially ab bciore, except tljal it encumbered by 
tlio wife’s inclioate right of dower. ^ 

§ 130. Wife’s contracts at law. — So far as the 
power of married women to contract is concerned, 
they are worse oft, b}' the common law, than in- 
fants; for, proceeding upon the theory that their 
legal existence ir. merged during coverture, their con- 
tracts are not merely voidable but absolutely void. 
A married woman can not, at common law, earn 
money for herseli; she can njot buy on credit, or 
bind herself by bond or other instrument under seal, 
or be surety for her husband or another, or make any 
other valid contract, sealed or simple. 

§131 Her aiilennptial contracts. — ^The contracts 
of a woman bind her during her maidenhood prac- 
tically as if she were a man. Upon her marriage, as 
we have seen, their benefits inure to the husband at 
common law.® But he adopts both her and her cir- 
cumstances together, and must pay such debts as 
she owed at the time of marriage whether she brought 
lam property or not. 

§ 132. Wife’s necessaries and agency therefor. — 
By virtue of the marital relation and in consequence 
of the duties assumed by him upon marriage, the 
husband is legally bound for tlie supply of necessa- 
ries to the wife as long as she is not guilty of adul- 
tery or elopement. The husband may discharge his 
obligations by supplying her with necessaries him- 
self, or by his agents, or by giving her an adequate 
allowance in money, and then he is not liable to one 
who, without authority, furnishes her with neces- 
saries; but if he does not himself provide for her 
support he is legally liable for necessaries furnished 
to her by others, even though against his orders. 
But where the wife deserts the husband without just 
cause, her right to maintenance is gone, and a trades- 
man who supplies her with necessaries can not hold 
» Post, §1165. *Ante,^m, 
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Inni liublo, tliuu^h In acts iii i^noiaiuc ot tho tiue 
ot (dlaii'i 

§ J 33 Tli<‘ \\ if ill e<j(!iity . — Co u rls o i c ([ 1 1 1 ( v 1 1 a \ e 
lonj> iecogiu/a*(l and protected, tlie ‘'Cpaiute estate 
ot the wite, whatever propeit,>, loal or personal, Ava-s 
:>eHled upon hei lo her soh and sepaiate use, Ireat- 
inp, \\ho« \er held the legal title as her trustee. While 
sh‘* had, ui equity, no greatoi powcu* oi contract, in- 
depeiuh nt *>1 this vseparate pioperty than at common 
law, \cl slu‘ was luumitted to dispost ot it at pleas- 
iiie, ami to charge it with her engagements, unless 
tin ]>outi to do ‘•o was i xjn’Cs'^ly denied to her by the 
terms oi the settlement The equitable estate of the 
wile Is ‘*till recognized in most states, though it is 
lo.ss imporiunt since the enactment of the recent stat- 
utes about to he discussed 

§ ^’h(‘ modern HiaintoK. — In all our states are 

statutes enlarging the rights and pow ers oi married 
women with respect to property and contract. It 
must lud he supposed, however, that they have vswept 
nwuy every vestige of connuou law doctrine. While 
ill woim‘ states this may he so, or neuily so, yet in 
most uc fiml more of the common law and its disa- 
hilitics still lemaining than is popularly supposed. 
The majority of these aids provide tliat all property 
owned hy tlie wife at tho time of the marriage, and 
all such also as s.liG may acquire afterward hy gift, 
grant, devise or bequest, shall he her separate estates 
and not luihle for the debts of her hushand.* Under 
these .statu te.s the wife is sometimes given power to 
contract and to engage in trade quite generally as if 
sole, but under most of them she can contract only 
with reference to her separate property, or for the 
purpose of aequiriug or preserving her separate es- 
tate, and contracts wholly unconnected with the ac- 
quirement, use, disposition, or enjoyment of her sep- 
arate estate are still void as at common law. Since 

' These slatates summftnaed in 1 Persons Oonfc. (8th ed) 
871 . 
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tlu‘ ill irried v oiuaii statutes the duty of tlie hu&baiul 
to maintain ins u ilc is usually about the same a=! 
before. Yet ho ir, generally relieved of liability l<»i 
her antenuptial debtis 

§ 135. Cautionary. — Having glanced briefly at a 
part of the law relating to the propeitj rights and 
contract capacity of married women, a woid of cau- 
tion remaiiib to be added. Tn this, as in all othd 
matters affected by diverse enactments, the local -t >1- 
utes and reports are the only safe guide Tli ^ \ 
itself being more or less complicated, and beinL ’ 
subject of Irequeni change, laymen should i- 
competent legal advice before venturing iip<Ji« . . 

important business transactions with married mt 
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§ loii 111 fifoiimil — Hlatiilo of tniuds. — Some con- 
iQU'jt, lioiit tluii Vfi 3 luituu^ mdcpeinlont oi 
(linH siaintiis bt niatlc in writing 

rill i'' tiui* d) ■'p(‘fialtif‘'5 and td bills of Lxebange 
and otlun’ nogidiablo iiisti uuioiit^. toi (hese last aru 
intondi dio { ircul.itoa'' money and to porfoim, to some 
os'tf nt, its fnm tions 'Hie icquiicnteni ot wilting or 
ot written cMdencc* (o the validity or proof ot simple 
(ontuiet'', howeMr, is luigfdy tin lesuU ot statutes 
and more partieulaily oi the statute oi iiauds. 

^ ld7. The slat ut<‘ oif frauds.— Piioi to the cnact- 
iiu'iit of the nirtlule ot trainls ino&t eontracts and 
tran-ndions isadd be luw'fully pro\<d by oial evi- 
denee. Sueh <‘\'ideju*e, however, is oja u to very so- 
iMoiH abuse. Witnesses may peijurt* themselves 
t swear ful-ely), they may ioigtd, die, or remove 
from Ihe jiirisdietion ot the court, ami experience 
bus shown that even honest witnesses may ditter 
widely «» to wliat was said or done, either tiom lapse 
of memory <>r hceauhe of wrong impressioua gathered 
at the time These reasoim Je<i to the enaetment of 
the statute oi frauds which has bemi called, vvitli 
abundant reason, the most important statute ever 
proiiHilgutcd here or iu the mother country, relating 
to civil affftir.s.* 

1 13H. American legiNlaliou* — hi all our slates 
are Hiatutes framed upon tiie pattern of the English 
one. Yet they differ enough in detail, lioih from it 

ojphie Btfttuto (29 Car. 2, c. 3) was pansed l>y the English parlia- 
ment m 1673. 

( 68 ) 
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and iioin each oUili, tn inaki iJ in » lu take the 
local statute books ior oui j^uide lleie, however, 
we will take tlu exact i.in 5 >uaj;t oi tlm Eiiijlidi 'stat- 
ute 

§ 139. Chaiii^es wroui^lit hy <li(‘ statute. — Bv the 
prior law neaily .ill coiitiact^ iiad tin -aiiie efiect 
when oral as whin wiittrii This -iatut«‘ -fltfiffl 
fiom the {jfieat iiiu*". oi loiitiatt' iiriani out " aiul 
made writing i^siiilial to tin n joooi, h the 

rest Uh they stood iieforo Tin luaTli i" to which the 
statute childly iclutch an 

1. Till creation and Tiamlei oi » « ifaini ^tatf s oi 
niterest in lands, sui h a-, .tl connnoii la\t\ lould he 
created and traii'-feried without dud oi oihci wiii- 
iiigd 

2 . Certain cases ol eoiitiacts wlneli, at eoaiiuon 
law, could be validly inadf hi oial auiei inuil Those 
last are proMiitd tor by what ait known us the Ith 
and 17 th seetions oi the '-latute 

§ 140 . The toinili seetlen.-— The iourth section of 
the Engli-h statute is as iolhnvs 

“No action shall he hioiight wheiehy to (hinge 
any exeeutor or udiniuishalor, upon any ".pteutl 
promise, to answer dumuge'' out of In'! own esUiti ; 
or whereby to ihuige ihe deiendunl ujmui any spin lul 
promifao to answer for the debt, delmilt oi iniH'ar- 
riages of another person; or to ehaige any pirsoii 
upon any agreeuient made upon eoii'-ideialion of 
mairiage ; or upon any eonuaet or sale ol lands, 
tenements or hereditauieiits, or any interc«''l in or 
concerning them; or upon any agreement that is nut 
to he pcriormed wdlhin the spaee of one year irom 
the making thereof; unless the agreemeiil upon 
which such action shall he tiroughf or some i 20 t(‘ or 
momorandum thereof shall he in w^rithig, and signed 
by the party to be charged thcrewitii, or some other 
person thereunto by him lawfully authorised.’* 

^Poat, $§tl8l, 1243. 
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§ ill. €oiiMtnictMJiu>l' this Keetioii. — Tliis sectiuii 
tiuea iiol; say tliiit a verbal contract covered by its 
terms shall be illegal or void, but that no action 
shall be brought whereby to charge another upon it. 

It virtuully leaves the parties free to perform if they 
wish to do so, but refuses to enforce performance if 
they do not, because of the lack of such evidence as 
the statute itself requires. If, therefore, the parties 
have dune all that they agreed to do, neither can re- 
cover buck or have perforiminee set aside. 

§ 342. llxeciittMl on one side. — And one who has 
wiiolly or partly performed his part of an oral con- 
tract to which the statute applies may often recover 
what he has paid or the value of W'bat he has done, 
particularly where the party seeking to recover is 
not himself in default, under the theory of a contract 
implied in law. Thus, one who has paid the whole 
or a part of the purchase-price of lands may recover 
Ills money if the vendor, relying on the statute, re- 
fuBoa, to perform his oral contract to convey, but not, 
it seems, if the vendor is ready’^ to perform. And 
' there are some cases of part perfoimance where equity 
>vill interfere to decree a specific performance, chiefiy 
of contracts" to convey land.* But there are other 
cases of adinitted hardship where the statute may be 
pleaded by ope party, leaving the other without re- 
lief.^ ' ;■ , 

, 143; , The writ!Bgj-*r-The statute provides that the 
agreement, or some memorandum or note thereof, be 
made in: writing. If the contract itself be written, 

, no note dr, memorandum need, be made; But' though 
the Oontraet itself be prali the subsequent ejcecution 
of a sufficient xnemqirapdntti renders, it enforceable, ;; 
\ provided the, writing is made' before, 'Suit. .Iven a 
. sighed letter addressed; to a third Iperson admitting : 
' : tlie edhtraOt and stetjng^ im terms , has been held.;sUf“ 
V; ''v" 

;,^\:;,!"'She','odntraei then' 'rnay j?e\fdrmally;ln;W^^ or’ 
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there may be a memorandum of it. And the mem- 
orandum is sufficient, however informal, provided it 
ajffords complete written evidence of the whole agree- 
ment, and is signed within the meaning of the law. 
Thus, it may consist of letters, telegrams, entries in 
account books, or bills of parcels, provided all the 
terms of the contract appear. And it has even been 
held that a written, signed admission that a party 
had made the contract was binding upon him, 
though he expressly repudiated the contract therein. 
But all' the terms of the contract must appear, such, 
for example, as the names of the parties and the 
terms of credit, if credit was bargained for. If there 
has been no bargain for credit the memorandum may 
be silent, for a sale for cash is presumed. So, any 
express warranty accompanying a sale must be con- 
tained in the memorandnm and can not be proved 
by parol. The subject-matter of the contract must, 
of course, appear from the memorandum. The prop- 
erty sold or thing bargained about must be so de- 
scribed as to be capable of identification, if not with- 
out separate inquiry or reference to external facts, at 
least by reference to such facts and by means of such 
inquiries as the terms of the memorandum suggest. 

§144. The cousideratioa. — The ‘‘agreement,” 
according to the English and many American au- 
thorities, must be evidenced by writing. Construing 
the word agreement as broader than promise, and as 
including not only the promise but the consideration 
upon which it is made, it has been held that 
the memorandum was insufficient to satisfy the stat- 
ute unless the consideration upon which the contract 
was made is expressed therein. But this doctrine is 
repudiated , in some states,, even where the word 
‘ ‘ agreement ’ ’ is retained in the clause requiring: the 
mejnbrandum^ But it is adhered to in others, and ‘ 
in a nuni'ber of states, the statute expressly ^equ^rfes^ 
the-corisideration to, be expressed: ■ Even, iiy here the 

^ Post, %8BB, ,1: ' ■ . --J: . ■' .t;. V' 
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eon si deration is by dim-t terms o? by judicial ct*u- 
sti'iictiou required to be expressed, it is not necessary 
that it should ho directly and precisely expressed. It 
is enough that any person of ordinary capacity would 
ijiier frorn the terms of the writing that such and no 
other was the ounsideraiiou. “Value received ” is 
a sunicient .staieinent of the eonsiuoratiou. 

§ 145. The sigiiature.—The ineiuoraiidum must 
he signed hy tin* party to he charged. If, therefore, 
the defendant has signed, it is not necessary that the 
plaintiff should have done the like. In some state.s 
tiio jnemorandurii of a tjositract for (ho sale of laud 
must be .signed hy the vendor, otherwise it is of no 
avail. If so signed, the* mere acceptance of the con- 
tract by the vendee is enough. The signing may be 
by agent.* 

§ 140. What is suflicient 
may I:kj at the top, or in 
as wtdl as at the end, provided it appears to have 
been placed where it was with intent to attest the ex- 
ecution of the contract or memorandum. And the 
signing may be by initials or it may even be printed 
or stamped. Yet, where, as in New York and Wis- 
emj.sin, the statute requires the memorandum to be 
Bulmnhed, there must be a manual signing at the, 
end. 

Tmnmeiiom Within the Statute. 

§ 147. Contracts for the sale of land,— rLand is 
such an important and valuable species .of property 
.that the framers of the Eiigiish statute of frauds not; 
; only made a deed or conveyance in widtihg necessary 
to itho creation and transfer of estates^ oiyihterests in 
; ' land j ejtcept leases for certain short terms, but they 
; ■ required also .that every contract for the sale of landa 
■ : ;or interests; therein shon^ foeevidehoed by yrrhingi. 


signing. — ^The signature 
the body of the writing, 
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These provisions have been adopted with more or 
less modification in nearly or quite all of our states. 
The provision applies to all sales, whether made pri- 
vately or at auction, except judicial sales. It applies 
to exchanges of land for other land or for goods or 
services, as well as to sales for money. 

§ 148. Tq what interests it applies. — ^The clause 
applies to every contract for the sale of either the 
legal or equitable title to lands themselves, and to 
the creation of rights of way or other easements. A 
permanent right to flow lands or to pass over them 
can be created only by writing. 

Whether growing crops and standing timber are 
within the statute so as to require written evidence 
of contracts for the sale of them is not uniformly 
settled. Standing timber, growing grass, uncut ice, 
the fruit of trees, not being produced by annual cul- 
tivation, are generally regarded as interests in land, 
and, before being severed, can be validly sold only by 
writing. On the other hand, it is generally held 
that growing crops, such as are produced by annual 
planting and cultivation, are to be regarded as mere 
chattels for purposes of sale separate from the land, 
and may be transferred without writing. Ore and 
coal, while in the ground, are real property, so that 
the right to mine and carry them away can be con- 
ferred only by writing, but when severed from the 
soil they , are personalty and may be orally sold. 

§149, Effect of part performance* — Ifs however, 
land has been actually conveyed pursuant to an oral 
bargain, the conveyance will stand and the seller may 
recover the price. Tithe pnce has been paid and 
the seller, in>eliahce, upon the statute, refuses to eon- 
yey, the buyer may recover his money upon a contract 
implied in law th repay it. ^ ■ But courts of equity oc*- 
basionally go further •a^'T enforce. 'specifics perform- 
ance of oral contracts tb convey. land where the hhyer 
has done hnCh acts , of p&H .^erformahcb that- it;i^ 
bb:-Qf' fraud to, deny.; him • theremedyf, ' They 'cbmpel 
perforn:i,anbe, it 4s ' saids '..hpl, beb^^^ 
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vaiiil or bi’CMiiat* tlie aatub doe^ not bind in equity 
a'' well . 1 ^ in law, but becau'‘e its eiiforcoineiit i'^ the 
most othntual way to pit vent fraud, a s})efieb of 
wronj» atiuiiibt whuh equity has j^eiieral jurisdiciion 
to n*lie\e. Dcli^oiy and accejiUince ot possession 
uiubr thoeontr.Kt artan boine courts held a sufficient 
pait perh>. maiK e, but generally oilier aets are neces- 
sau, such a'' payment of the pur(‘ha''C piice and 
inakinu of valuahk inipiovt incurs, uml sometimes 
both. Probably lutie jiayinent of the purchase- 
imuiey is iie\cr enough 

^ 1 oo Promises to nnswer for the debt of another. 
— Every “pceial promuse to answer for the debt of 
another must he in writing. This clause lefers to 
what are teehmeally known as contracts of guaranty 
and suretyship, and will therefore he discussed un- 
der that liead,® 

§ ir,1 PromiseK in eoiisiderafion of marriago.— 
Marriage is an .idoquate consideration tor a promise, 
But in view of tlu* many loose expressions and con- 
vef'^ations respecting pi'operty arrangements by par- 
ties and relatives wdiere nmrrhige is contemplated, 
the htatiite requires all piomi.ses in consideration of 
marriagi* to lie iii ’writing. Mutual promises to marry 
are not within the ehuiso. The “consideration of 
marriage” nieaub a marriage actually taking place. 
A contract made in view of marriage but in con&id- 
erabou <if something else of value is good without 
w'ritiiig. 

§ 152. Contracts not to he performed within one 
year. — Every contract that is not to be performed 
within one year from the making thereof must he in 
writing, or there must be a note or memorandum 
thereof having the rcipisitos described above. 

This clause applies only to such contracts as can 
not by their tiTins be fully performed within a year 
from the making thereof. A contract void under 
aomo other clause as because it is one of guaranty, or 

' Mte, § 142. * Post, § 1085, ei ««ff. 
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relates to lauds, may be doubly void because it is not 
to be peiformed within a year But the mere fact 
that the parties may not or do not peiform, or even 
expect to perform within the year, does not render a 
writing necessary within this clause, provided such 
contract, as faiily and leasoiiably interpreted, admits 
of performance within the year, in accordance with 
its terms. And if a contract will be performed upon 
the happening of a certain contingency that may or 
may not occur within a year, it need not be in unit- 
ing. Thus an agreement to support another during 
life, being fully peitoimed if that other die's, is not 
within the statute, for the latter may die within a 
year. So if an agreement to serve during the life of 
either party, or to pay during another's coverture. 
And so, whatever may be the contingency provided, 
it may happen within a year. But an oral agreement 
to employ one for more than a year, or for a year only, 
the service to begin on a day later than that upon 
which the contract is made, is void under the statute. 
So, of a contract to deliver goods or pay money in 
installments covering more than a year, to marry 
after five yeais, to lease land for one year, the term 
to commence on a future day, or to deliver to the 
promisee the crops grown in three successive years. 
But this clause does not, as a rule, prevent a recov- 
ery upon a contract implied in law, for goods fur- 
nished, money paid, or services rendered pursuant 
to the oral bargain.^ 

§ 153. The seventeenth section. — ^Tho seventeenth 
section of the English statute enacts that “no contract 
for the sale of any goods, wares and merchandises, 
for the price of ten pounds sterling or upwards, shall 
be allowed to be good ; except the buyer shall accept 
part of the goods so sold and actually receive the 
same, or give something in earnest to bind the bar- 
gain or in part payment, or that some note or mem- 
§§ 141 , 142 . 

CoH. IaA-W— 6. 
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orancUim in writing of tbe said bargain be made, and 
signed bj’’ the parties to be charged by such contract 
or their agents thereunto lawfully authorized/’ 

This is the basis of similar enactments in the ma- 
jority of our states. Being applicable exclusively to 
sales of personal property, however, its further dis- 
cussion will be postponed for that head.^ 

§ 154. Other statutes requiring writing. — In Eng- 
land and many of our states no person is chargeable 
as the acceptor of a bill of exchange,® or upon a 
promise to pay a debt barred by the statute of limita- 
tions, without writing.® The assignment of a patent 
must, in order to transfer the legal title, be in writ- 
ing, under the laws of congress. 

* Post, § 814, ct seq. ® Post, § 420. 


*Posf, §362. 
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REALITY OF CONSENT. 

Mistake. 

§ 155. In general. — It is laid down as a general 
rule that to form a binding contract the consent of 
the parties must be real; they must assent to the 
same thing, in the same sense. But this is not 
strictly true. Courts can not search the minds of 
the parties, nor can one read the mind of the other, 
and seldom, perhaps, is a contract made where each 
party knows all that the other knows, or where both 
know the whole truth. The law is practical and 
must deal chiefly with intention as outwardly mani- 
fested, and must cast upon one party or the other 
some of the burdens resulting from misapprehension 
of the facts. Thus, if A offers B a certain price for 
wine under the impression that it is good, and B ac- 
cepts the offer, A is bound, though the wine is not as 
good as he thought it was, provided B said or did 
nothing to mislead him. And this would usually be 
true, even though B knew of A’s error and did 
nothing to correct it,^ So, if one in terms offers cer- 
tain goods for sale, having others in mind, he can 
not, as against one who has accepted the offer in 
good faith, rescind or avoid the contract thus formed, 
§ 156, inistake caused by other party.— -But if one 
party to a contract designedly causes the mistake of 
the other by willful misstatements or by artifice, or; 
sometimes, by silence merely,, this may avoid the. 
eontfUc.t pn the ground of fraud.® , 

^P6st, § 174. * JPos?,<§ 161, et jfigg', ' ? 
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§ 157. Mistake of expression. — Yet where both 
parties are fully agreed as to their respective lightb 
and duties, but have, through mistake iii reducing 
their agreement to writing, failed to express their 
real intention, courts of equity will usually coiicet 
the error, if it be clearly proved, provided the rights 
of innocent third parties would not be prejudiced by 
so doing. ^ 

§158. Mistake of intention — As to parties. — A 
man who supposes himself to be contracting with A 
can not, without his consent, have thrust upon him a 
contract with B, for he is entitled to the credit and 
ability of the one with whom he believes himself to 
be dealing. Thus, where an order of goods was 
given to one party and another who had succeeded 
him in business filled it, without notifying the or- 
dering party of the change, it was held that the party 
filling the order could not recover the price, the goods 
having been consumed by the purchaser without 
notice of the facts. 

§ 159. Same — ^As to the subject. — If parties bar- 
gain for a specific chattel which at tlie time of the 
contract, but unknown to either, is non-existent, 
their contract is void, for it proceeds upon a mutual 
mistake of fact,® though its nullity is sometimes re- 
garded as resulting from failure of consideration, or 
impossibility of performance. And where A offered 
to sell B a horse for $165, and B understood $66, 
and accepted the offer on that basis, it was held that 
the contract was void on the ground of mistake.® 
And if one pays and another receives a counterfeit 
bill or forged security, believing it genuine, no debt 
is created, nor is any debt paid by the transfer, and 
money paid therefor can ordinarily be recovered 
back.* So, where one by mistake pays another more 

»Pos«, §266. *Post,§812. 

*Sce, also, Sherwood v. Walker, 66 Mich. 668, an interesting 
ease. 

*JPost, §291, 
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than is really due he may, unless such payment was 
by way of compromise,^ recover the excess, and 
where nothing was due all may be recovered.** 

§ 160. Mistake of law. — But if a contract is made, 
or money paid under mistake of law, such contract 
must stand, ordinarily, and the payment can not be 
recovered back, for every one is presumed to know 
the law, otherwise it is said there is no saying to 
what extent the excuse of ignorance might be car- 
ried. But if there is with mistake of law some 
mingling of fraud, oppression or undue influence, 
courts of equity will in some cases, it seems, grant 
relief. But a mistake as to the laws of a foreign 
country or state is regarded as a mistake of fact, for a 
party is not bound to acquaint himself with them 

Fraud Affecting the Consent. 

§ 161. Definition and nature. — ^Fraud, as here 
used, may be defined as any spoken or acted false- 
hood whereby one is induced to enter into what is in 
form a contract in the belief that it is a diJ3erent 
thing from what it is, or that there exists for so do- 
ing some motive which does not in fact exist. It af- 
fects the assent, making that which is apparently 
real, in fact unreal, and falls within the general 
principles governing mistake, duress, insanity, and 
some other things which prevent the free and intelli- 
gent action of the consenting mind. Both law and 
morals forbid the party defrauding to profit by his 
own wrong, and entitle the party injured to be re- 
lieved on just terms from such obligations as the 
contract appears to create, and to be restored to his 
original position, provided the rights of innocent 
third parties would not be harmed. 

§ 162. Limits of the doctrine — ^Law-morals. — In 
investigating this and other topics in the law, it 
^Ante, §71. 

* As to the recovery of money paid on a forged check or draft, 
see post, §§ 421, 605. 
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must be remembeied that the lulcs of law aie not 
always the rules of strict morality, for in the practi- 
cal administration of the law some allowance must 
be made for the weakness of human nature, and 
some duty rests upon parties to be vigilant in pro- 
tecting their own interests. Hence, while the law 
does not encourage, it occasionally permits, some de- 
partures from strict honesty.^ 

§ 163. What constitutes fraud. — Fraud may con- 
sist either in the statement of what is false, or in the 
suppression of what is true. The suppression of 
what is true is called concealment , the statement of 
what is false is misrepresentation. The majority of 
frauds being perpetrated by means of active misrep- 
resentation, we will, so far as it is capable of sepa- 
rate treatment, discuss first, fraud by misrepresenta- 
tion 

§ 164. Misrepresentation — ^Elements. — When the 
paities to a contract deal at arm’s length, that is, 
when there is no relation of trust and confidence be- 
tween them, misrepresentations must, in order to con- 
stitute fraud, be of the following sort and made under 
the following circumstances : 

1. They must he of matters of fact and not of law. 

2. Of matters of fact as distinguished from mere 
opinion. 

3. Of matters existing at the time of the transac- 
tion or previously as distinguished from more prom- 
ises for the future. 

4. Of matters material to the contract. 

5. They must be relied upon by the party to whom 
they are made, or whose action Ihey were intended 
to influence. 

If all these elements be present and injury has en- 
sued, all the consequences of fraud result, provided 
the party making the misrepresentation knew it to be 
false, or made it in reckless disregard of its truth or 
falsity, intending to mislead, 

iposi, §§169, 170, 
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§ 165 Law and fact — Fact and opinion. — The law 
IS administered upon the theory that every man is 
presumed to know the law. Hence, a misrepiesenta- 
tion of the legal effect of known facts does not, as a 
rule, constitute fraud, justifying the avoidance of a 
contract or giving rise to an action for damages.^ 

A misrepresentation must, in order to consti- 
tute fraud, be of a matter of fact and not of mere 
opinion. Thus, to say this watch-chain is worth 
fifty dollars,” is legaided as a mere statement of 
opinion , but to say, “it is pure gold — I made it 
myself,” is, if untrue, a misrepiesentation of fact.* 
So, if one party says that he thinks or believes so 
and so to be the case, this does not constitute fraud, 
^for it IS the duty of the other to inquire, and affords 
no grounds for avoidance, though the party speaking 
really had a different opinion or actually knew the 
fact to be otherwise and intended to mislead. 

§ 166. Existing fact — ^Promise. — A mere jiromise 
for the future is not a fraud, though made with an 
intention to break it, though such promise, when 
broken, may give rise to an action for damages, or 
justify a rescission.® 

§ 167. Must be material. — ^The misrepresentation 
must be material in order to constitute fraud. In 
other words, it must he such as to render it improb- 
able that the contract would have been entered into 
upon the terms in which it was made if the truth 
had been known. 

§ 168. Must be relied upon. — If a party to whom 
false representations are made, or wdiose conduct 
they are intended to influence, sees through the de- 
ception and knows the truth, or disregards them and 
acts upon his own judgment, he can not rescind his 
contract or recover damages on the ground of fraud. 
In order to do so he must have been ac tually misled. 

§ 169. Means of knowledge — Negligence. — ^There 
is much authority for laying down the broad rule 
i § 160. * Bat see post, § 170. * Post, § 831, et seq. 
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that where the means of knowledge were equally open 
to both parties, he who claims fraud will be piesumed 
to have had knowledge of wdiat he might easily have 
known. Though the presumption in such cases v ill 
ordinarily be that he did not believe, still it is 
thought that this presumption is not conclusive, and 
it may be shown that he did believe, refraining from 
independent inquiry and investigation, and that mere 
carelessness or credulity in the party defrauded will 
not alone debar him from relief. But the law at this 
point seems uncertain. 

§170. Puffing — Deal er’s talk — Cost — alue. — It is 
a common practice for a seller to praise his wares 
and for the buyer to depreciate them. If the subject- 
matter is equally open to the inspection of both par-, 
ties, the law allows them considerable latitude of 
statement, for it is presumed that each party takes 
the assertions of the other for what they are worth, 
and acts upon his own judgment and observation, 
regarding them as mere matters of opinion, judgment 
or, estimate, or else too transparent to be believed. 
Upon this ground, a statement as to what one has been 
offered for property has been held not fraudulent. 
False statements by a vendor of the cost or value of 
property oSered for sale have been held fraudulent 
in some cases, however, though the contrary is more 
often held. But where the seller holds himself 'out 
as in some sense an expert, and is so regarded by the 
purchaser, or a fiduciary relation exists between the 
parties, a willful exaggeration as to cost or value will 
commonly constitute fraud. 

§ 171, To whom representation mnst he made* — 
To constitute fraud false representations must be 
made to the party whose conduct they are intended 
to influence, or to some other person with the intent 
that they shall he communicated to and acted upon 
by such party. Thus, where one makes an idle and 
purposeless boast of his financial ability, which is 
communicated by his hearer' to a third party, who. 
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believing, trusts the boaster, the contract can not be 
avoided on the ground of fraud But where one 
makes fraudulent statements of his financial stand- 
ing to a mercantile agency, with intent that they be 
communicated to third parties, he is liable as for 
fraud to a party to whom they are communicated and 
by whom they are acted upon. The issue to the 
public of a false prospectus by th.e directors of a cor- 
poration has been held a fraud upon a party induced 
thereby to purchase shares in the company. 

§172. Recommeudation — Third party. — And 
where the buyer knowingly obtains credit upon the 
written or oral representations of a third party, he is 
answerable for their truth the same as if he had 
made them himself. But under the statute of frauds 
in some states, a third party making such representa- 
tions is not himself liable unless they are in writing 
and signed. 

§ 173. Knowledge or belief of party defrauding — 
Innocent misrepresentations. — In order to give rise 
to an action for deceit, which may exist independ- 
ently of the mere right to rescind, the false repre- 
sentation must have been made, (1) with knowledge 
of its falsity, or (2) recklessly, by one having no 
knowledge either way, or (3) by one specially 
charged with the duty to know the facts. But a 
statement innocently made by one who has reason- 
able grounds for his belief does not, though false, 
give rise to an action fo*r deceit, though it may some- 
times afford ground for a rescission, or otherwise be 
similar in effect to fraud. Thus the positive affirma- 
tion of a material fact may amount to a warranty, or 
term in the contract, the breach of which will justify 
a rescission or give rise to an action for damages,* 
And though an innocent misrepresentation will not, 
as a rule, avoid a contract in a court of law, it 
may justify a court of equity in granting a rescis- 
sion, or in refusing to grant specific performance to 

iposi, § 871. 
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the party from whom the misstatement proceeded. 
Bui in certain ckbses of contracts, notably those of 
insui’ance, an innocent misrepresentation of a mate- 
rial fact may be fatal even at law.^ 

§ 174. Concealment of material facts. — ^The con- 
cealment of a material fact by one ot the parties to a 
contract may amount to fraud, warranting a rescis- 
sion or entitling the injured party to damages. Or- 
dinarily, where no relationship of trust and confidence 
exists between the parties, neither paity is bound to 
disclose to the other the existence of such facts as are 
equally ojien to both. Thus, a seller is not bound to 
disclose to the buyer such defects in goods, open to 
inspection, as the latter might discover by the exer- 
cise of reasonable diligence, nor is the buyer bound 
to disclose such facts as would enhance the price. 
Byt neither party will be permitted to do or say any- 
thing to prevent or disarm inquiry and examination 
by the other. 

§ 175. Latent defects. — A seller of goods is usually 
hound to disclose to the buyer such defects in them 
as are not patent and open to discovery by a pei’son 
of ordinary caution and discernment. This doctrine 
is of frequent application in the cases of hidden dis- 
eases in animals. So one who sold fodder on which 
he knew poison had been spilled, without disclosing 
the fact, was held guilty of fraud. 

A buyer on credit is not bound to disclose his 
financial condition unless inquiry is made by the 
seller, and his mere failure to do so is not fraud un- 
less he buys with a pre-conceived design not to pay. 
But if he gives false information as to his credit or 
financial ability, whether inquiries are made or not, 
or buys with the positive intention never to pay at 
all, he is guilty of fraud, 

§ 176. Fiduciary and confidential relations. — ^Tf 
the parties stand in confidential relations to each 
other the duty of full disclosure is greater. Thus, 

1 Post, § 1081. 
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attorneys, agents, partners and others occupying a 
position of trust and confidence, must, in dealing 
with those by whom such confidence is reposed, make 
full and fair disclosure. And the same is true where 
the party failing to disclose knows that he is relied 
upon to make disclosure. Of this the contract of 
insurance is a familiar example ^ So, wdnle there 
is no fiduciary relalion arising out of the simple 
relation of vendor and purchasei , if the purchasei 
expressly declares that he relies upon the vendor 
to make full disclosure, the latter is bound to do so. 

§177. Effect of fraud — Remedies^ — That liaud 
vitiates everything is a gencial maxim of law. It 
renders voidable at the option of the party injured 
every contract into which itenteT^ as a moving 
cause. But such contract is voidable only and not 
void. The party defrauded may, at his election, re- 
scind it and decline to be bound, or ho may affirm it. 
But if he elects to rescind he must icturii, or offer 
to return, promptly upon disco \^ering the fraud, 
whatever he received under the contiaci, and may 
then recover whatever he parted with himself. If 
the defrauded party has parted with nothing, he 
may, if his rescission was in time, defend against an 
action brought to enforce performance by him. 
Finally he may let the contract stand and recover 
from the party defrauding such damages as w^ere the 
result of the fraud. These are the remedies at 
law. 

In equity the party may have affirmative relief in 
several forms, as : (1) By an action to compel the 

cancellation of an instrument procured by fraud, 
where its existence as an apparently valid obligation 
might work him injury, or becloud his title, and to re- 
cover possession and enjoyment of his property. 
(2) By an action to have the instrument reformed so 
as to read as it should have read had no fraud been 


^Foat, §1083, et seq. 
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committed. (3) Sometimes by a pecuniary lecov- 
ery (4) By interposing the fraud as a dcteii&e 
when sued by the party defrauding 

§ 178 Limits of right to rescind. — The party re- 
scinding must act promptly upon discovering the 
fraud. If he has received anything under the con- 
tract he must usually return it at once unless it is 
wholly valueless. And the rescission must extend to 
the whole contract. The party defrauded can not 
a£B.rm so much of it as he deems beneficial and reject 
the rest 

§ 179. Same — Innocent pm’chasers. — A party de- 
frauded into selling his property, real or personal, 
must exercise his right to rescind before the rights 
of honest purchasers for value have intervened. One 
who purchases innocently and for full value from a 
fraudulent vendee gets an absolute title, and the de- 
frauded vendor must seek his remedy against the 
fraudulent buyer** 

§ 180 . Same — ^Negotiable instrument — Negligence. 
— One who signs a negotiable instrument, being in- 
duced thereto by fraud, touching either its consider- 
ation or its contents and consequent nature, is not 
bound thereby unless it has, in the meantime, been 
transferred to a purchaser for value without notice of 
the wrong. If it has been so transferred the party 
signing is bound, unless tbe deception was as to the 
nature of the instrument and he was free from negli- 
gence m signing it.** 

§ 181. Undue influence, — Fraud, when used in its 
widest sense, is descriptive of every species of bad 
faith or deceit. Beyond definite false and fraudulent 
statements there is a species of fraud in equity to 
which the name undue influence has been given. 
Such influence may be defined as tbe undue and un- 
conscientious use of power, whereby the will of one 
of the contracting parties is enthralled by the other. 

'Post, §810 

* More fully as to this read post, §§ 447, 449. 
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A presumption ot undue influence or of fiaud ^\ill 
001111)101117 arise where the parties stand in confiden- 
tial relations in which one naturally possesses an ad- 
vantage over the other, making it necessaiy for the 
party seeking to hold the benefit of a contract or con- 
veyance to show perfect fairness on his part and no 
abuse of power, thus 

§ 182. Husband and mfe — ^Parent and child. — As 
the husband usually occupies a position of command- 
ing authority and influence over the wife, a gilt or 
conveyance of her property to him is viewed with 
suspicion in courts of equity, and he must show that 
theie was no fiaud, concealment or imposition on his 
part, and full understanding and free agency on 
hers. 

Conti acts and conveyances between parent and 
child are subject to a similar rule, even where the 
child has reached full age, provided the transaction 
takes place so soon after lull age that the parental 
control may be still regarded as subsisting, and sim- 
ilarly as to guardian and ward. 

§183 Trustees — Attorneys, etc. — So the courts 
view with suspicion any purchase by the trustee of 
the trust estate from the beneficiary, gifts or contracts 
between attorney and client, and gift'^ to spiritual 
and medical advisers. So there are other cases where 
from the peculiar situation ol the parties or the 
weakness or necessities of one of them a presumption 
of undue influence may arise. 

Compulsion — Duress . 

§ 184. Duress defined. — Duress has been defined 
as a species of fraud in which compulsion in some 
form takes the place of deception in accomplishing 
the injury. Many of the principles applicable to 
fraud apply, as they must m the nature of things, to 
duress, for, like fraud, it renders the seeming assent 
an empty form. 
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§ 185. Of two kinds. — Duress is of two kind^ : 
(1) Duress of impiisonment, which consists of the 
actual imprisonment or restraint of the person, 
whether in a prison, jail, or elsewhere, and, (2) 
duress per mines, which consists in threats of im- 
prisonment, or threats of violence or injury to the 
person, or sometimes to the property. 

§ 186. Party or near relative. — Duress generally 
exists only where the threat or restraint is directed 
toward the party who promises in order to escape in- 
jury. But where the ties of affection are strong, as 
between parent and child or husband and wile, 
restraint or threat of injury directed toward one, 
operating on the mind of the other, will constitute 
duress of the latter. Probably the relation of brother 
and sister will, under like circumstances, support 
the claim of duress. 

§ 187. Duress by threats, — Duress by threats 
must, like fraud, cause the contract. In other words, 
the threats must, in order to avoid a contract, bo of 
such nature and made under such circumstances as 
to produce or cause the seeming assent. Hence, the 
general rule been has laid down that they must be 
such as would overcome the will of a person of ordi- 
nary firmness. Proceeding upon this principle, 
some courts hold that the threat of a mere battery is 
not duress. But this is not sound reason, nor is it 
in all courts the law, for all persons are not equally 
fearless or constant in the face of danger, actual or 
supposed, so that each case should stand, in a meas- 
ure, upon its own merits. But mere threats to 
withhold money or to break a contract do not, ordi- 
narily, constitute duress, 

§ 188. Same — Goods — ^Property, — Yet threats to 
unlawfully withhold or destroy the goods of another 
under circumstances of hardship or oppression is 
similar in effect to duress of the person.^ But the 
circumstances must be such that delay until resort to 

■‘Carriers, post, § 1013. 
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the remedies provided by law would result in serious 
or irreparable injury to the party complaining. Law- 
ful compulsion is not duress, as, ior instance, a 
mere threat to sue a lawful claim or to resort to law- ' 
ful process for its recovery. 

§ 189. Imprisonment. — Lawful imprisonment is 
not duress, and a contract made, security given, or 
money paid to free one’s self therefrom, can not be 
avoided or recovered back upon that ground. But 
if the imprisonment is unlawful, the contrary is true. 
A threat of imprisonment by one having apparent 
power or authority to bring it about will amount to 
duress, for the law does not require one to resist pay- 
ing until actually imprisoned. 

§ 190. Effect of duress. — Money paid under duress 
can be recovered back, and whatever contract it pro- 
duces is voidable, and may be rescinded and set aside 
in substantially the same manner and subject to 
practically the same limitations as in cases of fraud. 
As to whether a deed of land or sale of chattels can 
be avoided as against a hona fide purchaser for value 
on the ground of duress, the authorities are conflict- 
ing.' 

^Poat, § 451, 
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§ 191. Tho j?oiieral priiiriplo^ — rompeteiit 
paities may have a|^rt*e<l lully, fairly, in due form 
and upon adequalc consideration, tlio} may not bo 
bound by their contract, tor, if the niakiiii; or jier- 
formance of it would invoi\e a violation of positive 
law, or destroy or tend to destroy those intcrosts 
which it is the policy of the law h» foster and pro- 
tect, it is void, as the law ean not be invoked to de- 
feat its own endsd 

§ 192. Positive law and public policy. — An agree- 
ment may he illegal cither, ( 1 ) hoeuusi* it or its 
performance is violative of positive law, or, (2) be- 
cause it is eontrury to public jioliey. Thus, a con- 
tract to do what the law direetly forbids, as to com- 
mit crime, is contrary to po.sitive law and void. A 
contract never to inuiTy is iikewi-e void, not because 
contrary to positive law, but upon grounds of public 
policy ; for though tho law do(*s not compel marriage, 
it encourages’ it as productive of piiblii' imrity, in- 
dividual happiness, and of the strength and peiqic- 
tuity of tho state. In either case the result is the 
same, for the invalidity of the contract follows as a 
matter of positive law. 

§ 193. Agreements contrary to posilive law. — 
Agreements contrary to positive law either violate 
statutes, or the express rules of the common law. 
Thus, an agreement to commit a criminal act, 

* Tost, § 280 , H seq. 
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whether it be declared such by express statute or by 
the rules of the common law, is illegal and void. 

§ 194. Statute — Penalty. — If a statute directly for- 
bids an act, a contract to do such an act is illegal 
whether the thing in question be wrong in itself or 
only wrong because prohibited, and whether the law 
prescribes a penalty for such act or not. And though 
the statute does not in terms prohibit an act if it pro- 
vides a penalty for doing it, this is an implied pro- 
hibition, rendering a contract to do such an act illegal 
and void. 


Contracts Contrary to Positive Law. 

§ 195. Sunday contracts — ^The statutes. — ^The ille- 
gality of Sunday contracts both here and in England 
is the result of statutes, the policy of which is said 
to rest, in this country at least, upon the civil and 
not the religious aspects of the day. Sunday is simply 
a day set apart by the legislature on which the bustle 
and confusion of traffic and industry shall cease, in 
order that the moral and physical good of the people 
may be advanced, by rest from ordinary activities. 
The statutes of the different states rendering Sunday 
contracts illegal are quite various. Some expressly 
declare them void, unless they are for the advance- 
ment of religion, or charity, or for works of neces- 
sity or mercy. Others merely prohibit any manner 
of business, labor or work on the Sabbath, and the 
making of contracts being business, contracts made 
on that day are not lawful. But in some, ‘‘business 
and labor of one’s ordinary occupation” is alone 
forbidden, and contracts not connected with such 
business or calling are legal. In all the states works 
of charity, necessity, or mercy, are permitted. It is 
not essential, however, that the thing be absolutely 
necessary. If it must be done to preserve life, health 
Com. Law — 6, 
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or property, and can only be done on Sunday, it is 
lawful. 

§ 196. What deemed Sunday contract. — A promis- 
sory note, bond, deed or mortgage is valid tliough 
signed on Sunday if it appears that it was not deliv- 
ered until a secular day, for such instruments do not 
take effect as contracts until delivery. And though 
the instrument is dated and signed on a secular day, 
if delivered on Sunday it is void, unless in the hands 
of a bona fide purchaser for value.* 

§ 197. Same — Delivery of property — ^Ratification. 
— If goods are delivered and the price paid on Sunday, 
neither of the parties can have the contract set aside. 
The sale is practically as valid as if made on a week 
day. 

While Sunday contracts are sometimes spoken of 
as capable of being ratified, the better opinion is that 
they are absolutely void and incapable of subsequent 
ratification in any proper sense. So, the mere reten- 
tion on a week day of goods sold or money loaned on 
Sunday, will not support an action by the seller or , 
lender for the loan or price. But where goods are 
sold on Sunday biit delivered and accepted on a week 
day, the seller may recover their reasonable value, 
not upon the express contract, but upon a contract 
implied from their acceptance; and so of services con- 
tracted for on Sunday but rendered on a week day. - 
Mo-ney paid pn Sunday- on account of a debt, and 
retained afterwards, discharges the debt in law, 

§198;. Rambling transaetions*-— In England, wa- 
gering contracts have been from an early time', with 
; sorpte exceptions; enforced,! With us, however, they ‘ 
are! quite generally , regarded as illegal and void, if ! 
\ ; not, by virtue ' of; statutes, as is often the case, on, 
grounds of public, policy'.® v' 

V All business, transactiqu^^ involve^ in spine degree> , 

. the elemehts Qf ;:Gh,ance;!a'nd are .upt; fpr .t^^^ ’ , 

^ ,' iilegal. '' But',':w,hLete 4n ■ f prin,, 'phe' party agrees! tO' ,s6li! ■ '■ 

44S; ; ■■ *Ihsuritaiee,jJosJy •§ 1070, «e§, ; ' ' 
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and deliver a commodity at a certain price on a 
future day and another to take and pay for it, if it 
appears that neither party intended that any goods 
should be actually delivered or accepted, but that 
there should be a settlement by the payment of “dif- 
ferences” merely, i. e., the difference between the 
contract price and the market price on the day of 
delivery, such transaction is illegal and void as a 
mere bet or wager upon the rise or fall of the mar- 
ket. A note, bond or other security given in settle- 
ment of such differences is likewise void.^ But if 
one part}'' contemplates an actual sale he may sue 
the other, and if both parties hona 'fide intend an act- 
ual delivery and acceptance, there is nothing unlaw- 
ful in their afterward settling by the payment of 
differences by way of accord and satisfaction in case 
of breach.® 

§ 199. Itoney lent foi’ gaming. — Money lent with 
the specific intent that it shall be used for gaming 
purposes can not be recovered. But a loan know- 
ingly made to enable the borrower to pay gambling 
debts already incurred has been held recoverable. 

§ 200. , Stakes and stakeholders. — Either party, 
before the determination of the bet or wager, may 
demand his deposit of the stakeholder and recover it 
by action. And many, though not all courts, hold 
that the loser may recover of the stakeholder upon 
giving him notice, even though the bet has been de- 
cided, providing the money or thing bet has not 
already been paid over to the winner. If, however, 
the !stakeh older has paid the deposit to the winner 
before, notice of repudiation by the loser, he has a 
.complete defense to an action by the laitbr. By 
statute in some states the loser may fedoyer of the 
stakeholder even where he has paid without notice. 

, 'The losc^^^^ winner being deemed in equal guilt, 

! the former, can not, at comnion Ikw, recover of the, 
:r stakeholdct' after ^ been decided, ot even of 
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the winner, after the money Jias been paid over to 
him. 

§ 201 Unla^vfnl contracts toucliing interest — Us- 
ury, — Statutes in all of our states have pre'-cuibed a 
rate of interest which shall be awarded as damages, 
and which shall be taken to be contracted for where 
an agreement for interest specifies no rate. Further 
than this, statutes in nearly all of the states prohibit 
the taking or contracting to take interest in excess of 
a specified rate per cent, and interest contracted for or 
paid above that rate is called usury. The policy of us- 
ury laws is the protection of the debtor classes against 
the rapacity of creditors, and for the protection of 
the industrious and enterprising class against the 
mere holders of money. But the wisdom and effi- 
ciency of usury laws is often questioned at the present 
day, and in England and in a few of our own states 
they have been repealed. 

The usury laws differ considerably in the different 
states. In some, the statute declares the entire con- 
tract void, in others the creditor forfeits all interest, 
in still others only the interest above the legal rate, 
and in some states one who has received illegal in- 
terest may be compelled to pay it back, or oven re- 
turn double or treble the excess by way of penalty.* 

§ 202. What contracts are asnrious. — Ordinarily, 
in order to constitute usury, there must be a loan, to 
be returned at all events, and not a sale, and this rule 
applies to a sale or discount of bills and notes of third 
parties, as well as to a sale of any other property for 
a profit to the buyer exceeding "the legal rate of in- 
terest,® 

§ 20S. Same — ^Discounts. — The custom of mer- 
chants and bankers to deduct in advance the highest 
lawful rate of interest in discounting commercial pa- 
per is not a violation of the usury laws, though it 
gives them somewhat more than the legal rate of in- 
terest. 

§ 208 . 


^ Post, i 457. 
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§ 204. Same — Compoaiwl interest. — An agreement 
to pay the higliest legal rate of interest at stated in- 
tervals, with a stipulation that if any installment of 
such interest be not paid when due it shall itself 
bear interest, is not, according to most authorities, 
usurious. Some courts liold, however, that such 
agreements can be lawfully made only after a default 
in the payment of interest. 

§ 205 Same— Corrupt interest. — In order to con- 
stitute usury there must be a corrupt intent to take 
more interest than the law allows This does not 
mean that a party who does not know the law, and 
therefore takes unlawful interest, is guiltless; but 
that one, who, intending to take only lawful interest, 
by accident or mistake in computation takes more, is 
not liable to the consequences of usuiy, though he 
must refund the excess above the legal rate. 

§ 206. Same — Hazardous undertakings — Maritime 
loans. — More than the legal rate may be taken where, 
from the nature of the transaction, both the princi- 
pal and the interest are put at risk, as in the case of 
maritime loans, such as bottomry and respondentia. 
If one lends money to a partnership for a share of 
profits in lieu of other return, he is not guilty of 
usury, though bis share exceeds interest at the legal 
rate. 

§ 207. Devices to cover usury. — Under whatever 
device or cover a corrupt intent to take usury is 
hidden, the courts will, if they uncover it, visit the 
lender with the consequences of usury. Thus, 
where the borrower, in order to get the loan, is forced, 
in addition to the payment of lawful interest, to pur- 
chase some worthless thing at a round price, or 
where the loan is made at lawful interest and a por- 
tion of it is at once received back by the lender, or the 
note given for the loan is dated back so as to cover 
up the taking of illegal interest for the real term of 
the loan, usury is committed. 
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§ 208 Consequences of usury. — The coii'^eijiicnoes 
of usury are alniobt as various as the usuiy statutes. 
Thus, in some states, as we have seen, the eiitiie (*on- 
tract IS void, both as to principal and interest, in oth- 
ers, the interest only is forfeited, in others, only the 
unlawful inteiesi, and in otlieis something additional 
may he foifeited by way of penalty A distinction is 
also to be observed between a mere usurious agree- 
ment and the actual taking ot unlawful interest, for 
m some states the penalties of usury are not fully in- 
curred until such interest is actually taken The 
local statutes and decisions arc the only safe guide 
The tendency of the law, moieovei, is not to foifeit 
tbeprincipal and thelawful interest, unless the statute 
cleaily intends that such forfeiture shatl result 
Where the statute expressly declares the usurious 
contract void, however, it can not be ratified or con- 
firmed, nor can it be enforced, even though it is ne- 
gotiable and is in the hands of a hotm fide purchaser 
for value ^ 

Gonfmets Contrary to P-uhhe PoUey, 

§209. Public policy defined. — Public policy in 
the law does not admit of exact definition. It may 
be generally described, however, as that principle of 
law which holds that one can not lawfully do that 
which has a tendency to injure or destroy those in- 
terests which it is the policy of the law, for the pub- 
lic good, to foster and protect. Public policy, how- 
ever, is a somewhat fluctuating thing which does 
and must vary with the habits, capacities and oppor- 
tunities of the public. If the tendency of contracts 
of a certain kind is to destroy or subvert the public 
interests, however, a contract of that kind is void, 
even though it be shown to have worked no injury 
to the public in the particular case. 

^Po8«, §445, 
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§ 210 Contracts touching marriage relation — Un- 
due restraints, — While the law compels .no one to 
iiiciiiy, yet it encourages mariiago and endeavois to 
pieserve and keep puie and unbroken the marriage 
tie, as productive ol individual happiness and mor- 
ality, and the welfaie and perpetuity of the state. 
Every contract, theiefore, which places un unreason- 
able restraint upon the right to man 5 or the freedom 
of choice in mairiage, is coiitraiy to public policy 
and void This is cleaily true of a coiitiact never to 
mairy at all, or not to many any one but a paiticu- 
lar person, there being no engagement to mai ly that 
person So, a contract by one to pay another a sum 
of money if the promisee did not marry within six 
months, is void A contract not to marry until 
twenty-one would be reasonable and valid, and the 
same has been held of a contract not to marry with- 
out the consent of parents. 

§ 211 Same — Sepai'atiou couti’acts, — And all con- 
tracts the object or the tendency of which is to bring 
about a separation, judicial 01 otherwise, between 
husband and wife, are void Yet a contract contem- 
plating an immediate separation, or based upon a 
past separation of husband and wife, by which prop- 
erty of either is dealt with, to provide for the wife's 
futme support or that of the children, is usually 
valid, 1 hough made between the married parties 
themselves 

§ 212. Same — ^Harriage brokage contracts. — Aii\ 
contract whereby one, for a consideiation, agrees to 
negotiate or bring about a marriage between others, 
IS, absolutely void, because of the tendency of such 
agreements toward undue interference with freedom 
of choice in marriage 

§ 213. Contracts in restraint of trade, — Consider- 
ations of public welfare permeate the whole body of 
the law. Trade, commeice, and the various useful 
callings are encouraged, and contracts that tend un- 
reasonably to restrain persons from engaging in any 
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lawful busiues-s, prolesbioii or employinejit are < on- 
traiy to public* policy and void: { 1 ) Be cause oi their 
tendency to injure the parties making them, by di- 
mini&liiiig their means oi making a livelihood and 
procuring a competency for thembelves and families, 
and expose the improvident to injustice and oppre-a- 
sion; {2) because of their tendency to deprive the 
public of the services of the parties I'cstrained along 
the lines of what is, presumably, their gioatest use- 
fulness; (3) because of their tendency to enhance 
prices by creating monopoly in favor of the parties 
or corporations procuring such restiaints 

§ 214. Not every restraint milanfiiL — Yet not 
eveiy restraint upon trade is unlawtul. If one who 
had established a business and good-will could not, 
upon a sale thereof, restrain himself within reason- 
able limits from competing with the purchaser, he 
could not get the full value of what hi'^ induRtry and 
enterprise had built up, and hence might labor less 
diligently in establishing and preserving his busi- 
ness, or the purchaser could not get the full benefit 
of his purchase. 

§ 215. General rule — ^Interests of purchaser. — 
Though the rule itself may not, in all states, be quite 
so broad, it is established in most states, and will 
probably become established in all, that one may, 
without regard to any artificial limitations as to space, 
such as state or national lines, validly restrain him- 
self from carrying on some lawful trade, profession, 
business or calling, in favor of another who has pur- 
chased such business or calling, or has some legiti- 
mate conflicting interest to be protected, provided the 
restraint is no wider as to space than the fair and 
reasonable protection of the purchaser can possibly 
require. 

§ 216. No limitation as to time. — ^And where the lim- 
itation as to space is no larger than the protection of 
the purchaser reasonably requires, no limitation as 
to time is necessary. But no limitation as to time 
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will bdve tile coiiLitict Irom. nullity if the restraint is 
uurcasonuhly wulc as to space. 

§217 Wiial limitation Talid as to space. — Form- 
erly a restraint co-extensive with the entire territory 
of a state was too broad, whatever may have been the 
extent of the biibiness or the requirements of the 
purchaser. But under the modem view of public 
policy this is no longer the test, and it may be stated 
that if the restraint is broader as to space than the 
reasonable protection oi the purchaser can possibly 
lequire, such restraint is void, though it does not ex- 
ceed the limits of a single city, town, or county. Tt, 
on the other hand, the restraint be no broader than 
the protection of the party in whose favor it exists 
reasonably requires in view of the nature and extent 
of the business or calling, and the modes in which 
it is carried on, such restraint is valid though it em- 
braces or exceeds the limits of a single state, or p(*r- 
haps the entire country. Thus, an agreement tliat 
one will never again carry on or be concerned in the 
business of an ironfounder is illegal and void, and 
so of an agreement by one who has sold his stock of 
goods and lease not to engage in business for five 
years. But an agreement by a lawyer who had sold 
his practice not to engage in the practice of law in 
the same city is valid. So if a merchant sells his 
stock and good-will, his agreement not to carry on 
business in the city where the business is located is 
valid, and so of an agreement not to carry on a pub- 
lishing business in Michigan, or not to carry on the 
manufacture of matches except in Nevada and Mon- 
tana, the business, in each case, extending over sub- 
stantially all the territory to which the restraint ap- 
plied . 

§ 218. Of tlie consideration. — It has been laid 
down that contracts in restraint of trade must not 
only he reasonable, but that they must, contrary to 
the general rule, he upon a valuable consideration 
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even tliougli uiidoi 'ital But the eoiisideration need 
not be adequate 

§ 219 Restraints in sales of patent rights and 
trade secrets. — A patent right is itstlf a stalutoiy 
giant oi a monopoly Contiaets conveying the ex- 
clusive right to a patent, or to use and vend the pat- 
ented aitiele, aie tlierefore valid, howevei unlimited 
the grant may be as to space. Bo an inventor may, 
upon a sale of liis patent, agree not to invent in com- 
petition therewith, nor to aid or assist otliers in so 
doing. 

Bunilaiiy as to a trade secret, the vendor may usu- 
ally restrain liimsolf without limit from manufactur- 
ing or selling under it or divulging it 

^ 220, Cornering the market. — A '‘corner,” so- 
called, is a combiiialion between capitalists to obtain 
control of a commodity and enhance its price by ob- 
taining a monopoly of the market Buch combina- 
tions are uniformly declared void where their true 
nature is disclosed, and an agreement to advance 
money or to do any other act in furtherance of such 
a purpose is void.* 

§221. Comhinatious iii fraud of public sales. — 
Combinations between parties not to bid at public 
sales, m order to stifle competition and obtain the 
property for less than it would otherwise bring, ai e 
illegal and yoid, not only because they conteniplato 
a fiaud upon the parties interested in the property as 
owners or creditors, but because, in many instances, 
they would thwart the most convenient method 
whereby courts make their decrees effective, that is, 
by public sale on execution or by receivers and the 
like. But this does not prevent parties from com- 
bining in good faith in order to make a purchase of 
such magnitude as to make it impossible, impracti- 
cable or inexpedient for individuals to bid the jirop- 
erty off. The question ordinarily is, as to the true 
character and purpose of the combination, and this 

^See, also, Ooiporations, post §780. 
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the courts will investigate and determine as best they 
can Where several contractors combine to stifle 
competition in bidding for a public work, their agree- 
ment is void. A contract thus procured is tainted 
with fraud upon the public treasury.^ 

§ 222. Combinations between employers, work- 
men, etc, — ^The great and growing jealousy with 
which labor has come to view capital is, however jus- 
tifiable in many cases, a very unfortunate and per- 
plexing stale of the modern indu'^trial and social sys- 
tem. Labor is a commodity, and it would seem, on 
general principles, that contracts and combinations 
between artisans and laborers, with a view to create 
a monopoly and control the price of labor, are con- 
trary to public policy, similarly to agreements be- 
tween dealers to stifle competition and monopolize 
the markets. There is high authority to that effect. 
But exactly where the law stands it is hard to say, 
for the courts have apparently relaxed the rule of 
public policy in its application to combinations be- 
tween workmen, and likewise, but perhaps not so 
much, as to employers. But agreements between 
workmen must not contemplate the use of torce or 
unlawful means. 

§ 223 Agreements exempting from negligence. — 
In various circumstances and relations, stipulations 
exempting a party to a contract from negligence are 
deemed contrary to public policy and void.® 


AgreemenU Injurious to the Public Service. 

§ 224. Trafficking in pnblic offices. — Any contract 
to appoint one to public office, or involving the ‘•ale 
of a public or gwas/’-public office, or to do anything 
in consideration of the promisee exchanging office 
with, or securing office for, the promisor, or recom- 

* Eor another class of frauds in sales at auction see post, § 61S. 

* Fast, § 996, et seq 
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mending him for such office, or resigning any oflice, 
or to do anything for the purpose of influencing an 
election to office, is void. 

§ 225. Compensation of public officers. — And a 
contract to pay a public officer more than his lawful 
fee or compensation for rendering any service which 
he is bound by law to render, is likewise void, both 
because it is without consideration, and because such 
contracts tend to encourage corrupt and illegal exac- 
tions on the part of the public servants, and partial- 
ity and favoritism in the administration of public 
affairs. 

§ 226. Assignment of salaries. — ^Tlie assignment 
by a public officer of his salary before it is due is 
generally held illegal and void, because of its ten- 
dency to diminish his interest in the performance of 
his public duties. 

§ 227. Corrupting public officers — ^Lobbying con- 
tracts. — contract directly with a public officer to 
pay him any fee or reward as the price of official ac- 
tion is clearly illegal and void. While one may 
recover for services rendered pursuant to a contract 
to collect evidence to be used in presenting a claim 
to the legislature, or for appearing openly before it 
or its committees and presenting legitimate argu- 
ment to influence legislative action, he can not 
recover where the contract contemplates the use of 
secret or private influence or corrupt and unlawful 
means. So closely do courts scrutinize such con- 
tracts that it matters not that in the particular case 
nothing improper was done or contemplated. If the 
contract tends directly to encourage or produce the 
use of secret or corrupt means, it is void. 

§ 22S. Contracts affecting public justice. — ^Among 
the contracts quite commonly declared void, as in- 
juriously affecting the administration of public jus- 
tice, are those savoring of champerty and maintenance. 
Maintenance has been defined as an offi.cious inter- 
meddling in a suit that in no way belongs to one, by 



ILLEGAL CONTEACTS. 


93 


§ 229 


maintaining or assisting either party with money or 
otherwise, to prosecute or defend it. Champerty is 
maintenance aggravated by a bargain to have some 
part of the thing in dispute or some profit out of it. 

The law condemns maintenance and champerty in 
order to discourage litigation and encourage the 
amicable settlement of suits, to bar out donbltul 
claims and to preserve pure and unsullied the 
fountains of justice. But it has been held in some 
states that the reasons of the old law now apply with 
but little force, and the common law doctrines as to 
maintenance and champerty have been much modified. 
Usually an attorney acting in good faith may law- 
fully agree for a reasonable compensation out of the 
money or property recovered, to be paid in case of 
success. 

§ 229, Frauds upon public justice. — Any agree- 
ment intended or calculated to induce the commis- 
sion of perjury is void. So every agreement to 
compound, stifle, or suppress a criminal prosecution, 
for felony or for a misdemeanor of a public nature, 
can not form a valid consideration for a contract, 
and every contract based thereon is absolutely void. 
But a contract for the mere purpose of securing pay- 
ment or restoration or indemnity to the party injured 
in person or property by the commission of a public 
offense, is valid, provided it is not coupled with an 
agreement not to prosecute for the public wrong. 

Effect of IllegalUy, 

§ 230. In general. — As a general rule illegal con- 
tracts are absolutely void. Courts will not enforce 
them while executory, nor will they assist any party 
thereto in recovering or in getting compensation for 
anything he may have paid or parted with in per- 
formance thereof. The law, in other words, leaves 
the parties to such contracts where it finds them. 
But to this rule there are some apparent exceptions. 
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§231. Same — Knowledge — liilciit. — If parlies 
agree to do an act uiilaufiil or agaiubt publu* policy, 
then contract i& void, evou though tliey were igno- 
rant when they made it that the law condemned it, 
for ignorance of the law exenseg no one. But where 
the thing agreed upon is lawful in itself and only 
one of the parties is chargeable with knowledge of 
the facts rendering it unlawful, it wull be valid as to 
the innocent paity but void as to ihe guilty one. 
Thus, if a woman agrees to marry a man who, un- 
known to her, has a wife living, she may sue him 
for breach of promise though he may not sue liei. 
And if a contract lawful in itself is intended by one 
party only to further an unlawful purpose the inno- 
cent party may recover.^ And even where one sells 
goods lawful to be sold, knowing that the buyer in- 
tends to use them for an illegal purpose, the seller 
may, according to the weight of opinion in America, 
recover the price, unless he has done something be- 
yond the mere sale in aid of the illegal purpose, or 
the purpose contemplated was of a highly illegal or 
immoral character.* 

§ 232. Same — Separating lawful from unlawful. — 
Sometimes a contract contains several stipulations, 
some of which are lawful and others unlawful. If 
each rests upon a separate consideration, such as are 
lawful will stand; the others are void. But if a 
promise to do a single thing is based on several con- 
siderations, some of which are legal and others ille- 
gal, such promise is void, for it is impossible to say 
how far the legal or the illegal induced the promise. 

§ 233. Same — ^Illegal intention unexecuted—Past 
illegality. — One who has paid money in contempla- 
tion of an unlawful transaction may, if nothing 
further has been done in execution of the illegal 
purpose, repent and recede, and recover what he has 
paid, unless the very payment or deposit of it con- 
summated the illegality. And where the illegal 

* Aniej § 198. ' * See 84 Kan. 724, and cases cited 
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truiibaction is wholly i)aat, a loan of money made to 
enable a party to pay a debt arising therelrom may 
be recovered back, as where money is lent to enable 
the borrower to pay a lost bet. 

§ 234. Effect on securities — Negotiable instru- 
ments. — ^All written securities, including bonds, bills 
of exchange, promissory notes and mortgages, given 
in aid of, or based upon an unlawful contract or con- 
sideration, are void as between the original paities 
and as to all others who take them, whetliei with 
notice of the illegality or not, except in the case of 
negotiable instruments in the hands of innocent 
holders for value. ^ 


Contracts and Conueyances in Fraud of Creditors. 

§ 235. In general. — ^The right of ownership carries 
with it, in general, the right to do as one pleases with 
his own, so long as he does not interfere with the ex- 
isting rights of others. But even where a creditor 
takes no specific security upon the debtor’s propeity, 
as by pledge or mortgage, he is nevertheless entitled, 
within certain limits, to demand that the debtor shall 
not diminish it to his prejudice, for he has trusted in 
the confidence that he will not. By the general pol- 
icy of both our common and statute law, therefore, 
conveyances made with intent to hinder, delay or 
defraud creditors, are, as to the creditors so hindered, 
delayed or defrauded, void A conveyance so made 
is none the less a fraud upon creditors though the 
debtor intends ultimately to pay them; it is enough 
that he intends to hinder or delay them. 

§ 236. The property. — A man’s services, or those 
of his wife or children, are not property in the sense 
that he or they will be compelled to labor to pay his 
debts, however just. Neither can there be a fraudu- 
lent conveyance of a homestead or other exempt 
^Post, § 446 . 
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property. The property must be siieh as could be 
reached by legal process at the instance of ciediiois. 

§ 237. The intent — Gift, — To render a conveyance 
fraudulent and void as to creditors there must be an 
intent to hinder, delay or defraud them. But where 
the property of a debtor is conveyed by him with 
such intent the purcha.ser will hold it as against the 
creditors of the grantor or seller, provided: 

(1) He purchased it bona fide, without notice or 
knowledge of the fraudulent intent, and 

(2) That he paid value for what he got before ac- 
quiring notice or knowledge of the fiaudulent in- 
tent. 

It results from this, that though one sells his 
property with secret intent to put the money in his 
pocket and cheat his creditors, the honest buyer at a 
fair price, with nothing to excite inquiry or suspicion, 
will be protected in his purchase. On the other 
hand, if the buyer purchased with knowledge of 
the debtor’s fraudulent purpose, creditors may im- 
peach the transfer and get at least so much of the 
property as will satisfy their debts, even though the 
buyer paid full value for it. 

One must be just before he is generous. Hence, if 
a person in debt conveys away his property without 
consideration, by way of gift, the donee or recipient 
gets a right inferior to that of creditors, provided the 
debtor who made the gift was rendered insolvent or 
his ability to pay just debts was materially impaired; 
and this would be so, though neither the giver or 
receiver of the gift actually intended to defraud. 
This rule applies as well to gifts between husband 
and wife as to gifts between strangers. A conveyance 
may be fraudulent as well against future as existing 
creditors, as where one upon the verge of some 
hazardous undertaking puts his property over into 
the hands of another by way of gift, though at the 
time of so doing he owes no debts. 



ILLEO \L CONTRACT8. 


97 


§238 

§ 238 The eTideuce. — ^Wliere the conveyance is 
purely voluntary (without valuable considtration) 
and leaves the debtor insolvent, fraud Avill be con- 
clusively presumed. In other cases, evidence of the 
declarations of the parties may convince of their 
fraudulent intent, or the evidence may be circum- 
stantial, or by proof of facts calculated to throw sus- 
picion on the transaction, as by false recitals of con- 
sideration, or where the debtor immediately absconds 
atter conveying all he owns, or where the price paid 
is ridiculously small, or where the transfer was made 
pending suit and the like. But neither the things 
mentioned nor many others of like kind are always 
alone conclusive of a fraudulent intent, though some 
one or more of them may be so deemed in the par- 
ticular case, depending on its peculiar facts and 
circumstances. 

§ 239. Preferences. — But the fact that one is in- 
debted does not prevent him from paying one just 
debt in full, though he is left without means to pay 
others equally just. But bankruptcy and insolvency 
laws commonly provide otherwise, and when the 
debtor and his property are brought within the op- 
eration of these laws, a ratable distribution among 
his several creditors is compelled. 

§ 240. Composition with creditors. — Where two 
or more creditors of the same debtor by mutual agree- 
ment accept a part of their debts in satisfaction of 
the whole, this is a complete discharge. But any se- 
cret advantage secured by one creditor over the others, 
with the assent of the debtor, is a fraud on the other 
creditors and renders the settlement void as to them, 
and they may recover the full amount of their debts, 
less what they actually received under the settle- 
ment.* 

§ 241. Frandnlent conveyance valid between the 
parties. — ^The general rule appears to be that a com- 
ipos*. § 368. 

Com. Law— 7. 
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pleted conveyance, though made with the intent to 
hinder, delay, or defraud creditorfc, is valid as be- 
tween the parties, being void or voidable only as to 
the creditois thereby defrauded While the fraudu- 
lent contract is wholly executory, it will not be en- 
forced, nor can a fraudulent vendor, by many au- 
thorities, recover the price of property conveyed in 
fraud of creditors. 



CHAPTER XI. 


ASSIGNMENT OF CONTKACTS. 

§242 Deflnltion. — An assignment, in a wide 
sense, is the transfer or the making over by one party 
to another of any propeity, leal or peisonal, in pos- 
session or in action, or of any estate or right therein 
The instrument by which the transfer is made is 
likewise called an assignment. 

The term assignment will be here understood to 
mean the transfer or making over to another of the 
rights under a contract, by the party originally en- 
titled thereto. The paiiy making the transfer is 
called the assignor ; the party to whom the transfer 
is made is called the assignee. 

§ 243. At common law. — By the common law the 
rights under a contract could not be assigned or 
transferred so as to enable the assignee to enforce 
them by action, owing to the theory that to peimit 
the transfer of meie rights in action tended to pro- 
duce litigation and to encourage maintenance and 
champerty. 

§ 244. Equity — ^Modern law. — Equity early disre- 
garded a rule so cramped and unsuited to the needs 
of commercial life and permitted the assignment of 
all rights of action or claims not strictly personal, ex- 
cept as prohibited by statute or public policy. Thus 
a contract for personal services is not assignable, be- 
cause it involves a relation of trust and confidence 
between the parties. But money due, or to become 
due for services when rendered, may be assigned, 
and one who has contracted to build a house, or do- 
some other woik not involving special skill or confi- 



OOMMEliCIxiL LAW 


100 


§245 


<leiice, may assign to another tlie right to do tlie 
work and receive the pay 

The rules of equity with respect to the asbigiinieut 
of choses in action are now quite generally adminis- 
tered in courts of law. Either the assignee is per- 
mitted to sue in his own name by force of statute, 
or, in the absence of statute, in the name of the as- 
signor. 

§ 245. Assignee takes subject to equities* — Where 
the thing assigned is not a negotiable instrument the 
assignee takes only the rights ot Ins assignor, or, as 
it has been tersely put, “he buys a lawsuit for what 
it is worth.” In other wmrds, the assignee gets only 
the rights of him from whom he took the claim, and 
is subject to all defenses that w^ould have prevented 
a recovery by his assignor had no assignment been 
made, and it is immaterial whether the assignee 
takes the claim with knowledge of such defon&e*^ or 
not. Thus, if prior to assignment and notice, a debt 
was created from the original creditor to Ins debtor, 
it may be set off against the assignee to the entire 
extinction of the claim assigned So, the defense of 
fraud is available against the assignee to the same 
extent that it would have been effectual against the 
assignor; and so of a compromise, release or pay- 
ment. 

§ 246. Of notice herein. — ^While an assignment is 
effectual as between the assignor and assignee the 
moment it is made, it does not bind the debtor until 
he has notice of it. Consequently a debtot may set 
up against an assignee any matter of defense arising 
subsequent to the assignment, but before he (the 
debtor) had notice of it, for until he is notified he 
has the right to regard the original creditor as the 
owner of the claim and to deal with him accordingly. 
Thus, if the debtor, after assignment, hut before notice 
thereof, in good faith pays the original creditor, ho 
can set up such payment as a defense when sued by 
the assignee. And the same principle applies where, 
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after assignment but before notice, some other mat- 
ter of defense has arisen, as set-off, lelease, accord 
and satisfaction, and the like. When the debtor has 
been notified of the assignment, however, he is 
bound to respect the rights of the assignee and hold 
the money for him 

§ 247 Whal constitutes an assignment. — In the 
absence of statute or of an express provision in the 
contract, an assignment need not be in any particu- 
lar form so long as the intention to assign is mani- 
fest. Whether the drawing of an order or draft by 
a creditor on his debtor operates as an assignment 
to the payee of the fund on which it was drawn is 
discussed elsewhere.* 

§ 248. Of estoppel. — ^Even where defenses exist 
between the assignor and the debtor, the latter may 
be estopped to set them up against the assignee by 
representing that he has none or by remaining silent 
as to them when it is his duty to speak. And it is 
sometimes the practice for the purchaser of a claim 
to obtain from the debtor a written admission that 
there are no defenses Such writing is called an 
estoppel paper. 

§ 249. Negotiability — Law merchant. — So far we 
have treated of the assignment of such choses in 
action as are not negotiable, and have seen that the 
e:ffect of such assignment is to vest in the assignee 
the rights only of his assignor, and that the debtor 
is not bound to recognize the rights of the assignee 
until notified of the assignment 

By the law mei chant, however, bills of exchange, 
payable to order or to bearer, usually possess the 
quality of negotiability, and this quality extends to 
certain other instruments of debt, notably, promis- 
sory notes and bank cheeks similarly payable. When 
such instruments are transferred according to the 
custom of merchants for a valuable consideration, 
one who takes them in good faith and without notice 
^Post, §§ 408 , 409 . 
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or knowledge of any dolcnse existing between piioi 
parties may usually recover in spite of the tact that 
his transferrer could not, nor is any notice to the 
debtor necessary to perfect the title of the transferee, 
who may sue at law in his own name.* 

§ 260. Assignment by operation of law. — Under 
various circumstances the rights under a contract 
may be transferred by operation of law. Thus, by 
the common law, the wife’s choses in action became, 
upon marriage, conditionally at least, the property 
of the husband.* So, upon the death of a party his 
choses in action, together with liis other personal 
estate, pass to his executors or administrators.'' 

^ This distinction is farther explained under the title Bills and 
Notes. Poit, chap xxi, 

Mn«e, ^ 127. 

‘Post, §319. 



CHAPTER XII. 


INTERPRETATION OF CONTRACTS. 

Evidence, 

Having examined into the nature, formation and as- 
signment of a contract, it remains to be seen how and 
by what means the contract must be proved, and by 
what rules its language is interpreted and its mean- 
ing ascertained when the meaning is doubtful or in 
dispute. 

^ 251. Oral and written evidence. — ^Aside from the 
statute of frauds, and some other rules of the writ- 
ten law requiring writing,^ most contracts can be 
validly made by word of mouth, and when so 
made may be lawfully proved by the testimony of 
witnesses. Such testimony is known as oral or parol 
evidence. 

§ 252. When contract written. — When the parties 
have actually reduced their contract to writing, how- 
ever, whether it be such as could have been validly 
made without writing or not, the writing is the best 
evidence of their agreement, and the testimony of 
witnesses as to their oral bargainings can not be re- 
ceived to add to, vary, or contradict it. The reason 
of this is, that what the parties have deliberately 
written may reasonably be supposed to be the final 
expression of their intention, and it may be safely 
assumed that whatever was previously said between 
them was intended to be merged or swallowed up in 
the written agreement. Were the rule otherwise, 

* AtiUt ^ 136 , et seq. 
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much of the certainty obtained by reducing con- 
tracts to writing would be lost, and one who had 
prudently obtained a written contract might be in no 
better or more certain position than one who had 
not; and the law for other reasons prefers a written 
instrument deliberately made “to the uncertain testi- 
mony of slippery memory.”^ 

§ 253. Writing not intended as a contract or in- 
complete. — But a mere written memorandum not in- 
tended to have effect as a contract or grant, may be 
varied by oral evidence. Thus, so far as a writing 
is a mere receipt, it may be contradicted or con- 
trolled by the testimony of witnesses, but so far as it 
is a contract, it can not.® Where it appears from the 
writing itself that it contains only part of the agree- 
ment, parol evidence will be admitted to prove the 
rest. What is written is conclusive only so far as it 


goes. 

§254. To show invalidity ofi contract — Condition 
precedent, — Parol evidence is freely admitted to 
prove that by reason .of illegality, fraud, duress,. mis- 
talsb, and the like, a written contract is invalid or 
should; be reformed. So, it maybe orally shown 
that such contract was never delivered, or that it was 
only to bind the parties upon the happening of some 


event' or the performahce.of , some act constituting a 
condition precedent.® 

§ 255 . To show discharge— Snhseqnent oral a^ee- 
■ments^— -As a general rule, any subsequent oral agreer 
ment by which a, pre-existing simple contract in writing 
is waived, rescinded, or modified in any of its terms, 
may be proved, unless .'such subsequent agreement 
be'yoid under the statutenl frauds or otherwise by the 
:gbneraX rules of law* ■ ' And a coniract required under 
;,thb '^tatute pf Ir^ds to . be in waiting may wholly 
. Rescinded by .A .subsequent oral, agpeemeut, though it 
■Uanjnpij by t^^ of Authority; be; thus merely 

isBisrow, "rthfe, §'66* 
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altered ur modified. Perfonriaiiee of am/ contract 
may be orally proved. 

§ 256. To show mistake. — And when, by mistake 
in reducing a contract to writing, it fails to express 
the actual agreement of the parties, by using terms 
which they did not intend to insert, or omitting 
terms they intended to put in, oral evidence will be 
admitted in equity to show what the true contract 
was. But mistakes as to tlie legal effect of the 
- language purposely employed are not corrected, as a 
rule' either in law or in equity. 

§ 267. Explaining terms. — ^Tliere is an obvious . 
distinction between explaining what is written and 
and contradicting it. Parol evidence will be admit- 
ted to explain abbreviations, obscure words, and the 
words of a foreign language, and to show the parties 
or the subject-matter intended to be described. Pa- 
rol evidence will be admitted to show the circum- 
stances under which a contract was made, and the 
situation of the parties thereto in aid of its interpre- 
tation, , . 

§ 258. Usage and custom. — Custom is sometimes 
used in the sense of a rule of law, founded upon 
general usage and common consent. In this sense, 
custom is the source and basis of the common law , 

. itself.^ But the terms usage and custom are used in- , 
terchaiigeably to describe a course or. mode of, deal- 
ing so generally followed and adopted in a particular 
place or by persons engaged in a particukr trade or 
vocation that the parties may be supposed to havA 
. contracted with reference to it, unless the contrary ; 

appears. , Of ,custom,-.iii the sense of common , law, 

. the courts take notice without proof, but of usage or 
. custom in the sense , of ,a mere habit or way of deal- ; 
, ' ingp'thej usually require proof . hlvidehce of; usage,, 

' ■ ^iU be received by- the courts:. ' . ■ ^ * . : , 

: ; , ( i ) To explain the meaning of some word or phrase 
'I^yeontaihedin a'; written contract,;;-’ ^ v'/'iV'-'- v,. ^ 
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(2) To annex thereto a term not exprc'shed 

§ 259. Usage to explain terms. — Many wurdb and 
phrases employed by luorchauts have, by usage among 
them, acquired a meaning different from wliat they 
have among people genorally, and there are other 
words and phrases which have in like manner ac- 
quired a peculiar or technical meaning in certain 
trades, professions or employments. Now, it wo are 
to rightly interpret these words and phrases, wo must 
read them, as a rule, not in their common or usual 
sense, but in the technical or peculiar sense that 
usage has given them, for it was in that sense that 
the parties employed and iinder&tood them. Parol 
evidence of usage is therefore admissiide to show the 
meaning which, by custom, the words of a contract 
have acquired. Thus, where a party contracted to 
deliver “good custom cowhide shoes,*' parol evidence 
was admitted to show what was meant hy that term, 
to show what was meant by “barrels” in a contract 
for petroleum, to show that furs were not included in 
the phrase “skins,” that the term “bale” meant a 
pressed bale of a given weight, and even to give to 
such words as year, mouth and day a meaning dif- 
ferent from the strict and literal one. Thus, where 
a contractor was to receive so much per day for each 
man engaged upon a building, parol evidence was 
admitted to show that in the builder's trade “day” 
meant a working day of ten hours. So, “year” in 
a theatrical contract has been shown to mean season. 

§ 260. Usage may annex term unexpressed. — Par- 
ticularly in mercantile contracts, the parties often 
fail to write all the terms of their agreement, leaving 
to implication those things which uniform and well 
established usage would annex to their bargain. 
Thus, in the contract for the delivery of a large 
quantity of barley, parol evidence was admitted, 
where the contract was silent as to the mode of de- 
livery, to show that it was the custom of trade to de- 
liver it in sacks. So, an implied agreement to pay 
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interest will be annexed to a contract by proof of a 
well established usage to pay it in the business in 
which both parties are engaged. And where a con- 
tract for sawing logs into lumber was silent as to the 
ownership of the slabs to be produced therefrom, oral 
evidence was admitted to show that by usage they 
belonged to the mill. 

§ 261 Requisites of usage. — In order that a usage 
may be valid, however, it must in the first place be 
lawful, for no usage will be upheld by the courts if 
it violates the letter or policy of the law. It must 
not be unreasonable or oppressive. Thus, a usage of 
agents in collecting drafts to take checks for them 
and deliver them up was held to be unreasonable 
and of no effect, and so of a usage of banks that cus- 
tomers must discover and correct errors before leav- 
ing the bank Neither can any usage be proved 
which is repugnant to the express ternjs of the con- 
tract. 

§ 262. Knowledge of unage. — Evidence of a usage 
to control the interpretation of a contract, or annex a 
term thereto, is admitted because the parties are pre- 
sumed to have intended that it should form a part of 
their bargain. A usage, therefore, to affect the con- 
tract, must have been actually or presumptively 
known to the parties. But when a usage has existed 
in a particular trade or locality for a considerable 
time, knowledge of it upon the part of those engaged 
in that trade, or doing business in that localiiy, will 
usually be presumed. 


Rules of T-nter^pretation^ 

§ 268 . Necessity for interpretation — ^Tho cardinal 
rule. — ^The necessity for interpretation arises not 
only from the imperfection and inadequacy of lan- 
guage as an instrument of communication between 
mind and mind, but from the fact that it is often 
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careleb.sly, ignorantly oi imbkilifully i-inployed The 
cardinal rule of construction in the law oi contract^ 
ib that the intention of the parties is to be inquired 
into and ascertained it possible. This is the end 
and aim of intci pretation itself, to which all otlier 
rules are, in general, subordinate. 

§ 264, How words understood. — Commonly, words 
are to be construed in their plain, ordinary or usual 
sense, unless from the context or from surrounding 
facts and circumstancob they appear to have been 
used in a special, peculiar or technical sense. 

§ 265. The whole writing. — The wliole writing 
should be construed together, as the true meaning of 
one word, sentence or paragraph may be made clear 
by another or others used in the same instrument. 
Agreements made at the same time between the same 
parties with respect to the same tran.saetion will be 
construed together though contained in different 
papers. And where the contract or instrument un- 
der consideration refers expressly to another paper 
clearly intended as an inducement to the contract 
the latter paper may be resorted to in explanation of 
the first, 

§ 266. lawful iuteution presumed. — ^The law pre- 
sumes that no man intends to break tbe laws and 
hence, if a contract is reasonahly capable of two con- 
structions, one of which would render it unlawful 
and invalid, and the other lawful and binding, the 
latter will be preferred. But this rule will not ren- 
der valid a contract plainly unlawful. 

§ 267. Partly written and partly printed. — Printed 
blanks are used in business and conveyancing to be 
filled in as the parties may desire. If the written 
and printed parts of a contract clearly conflict, the 
writing will control the printing, for the printed 
form is intended to meet the wants of many cases 
that are merely similar, while the written parts are 
selected by the parties to express their intention in 
the particular case. 
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§ 208. Words eonstrned most stroiij^iy a^niust 
party iisiBg them. — The words of a contiaet are con- 
strued in cases of doubt most strongly against the 
party using them, for he may be presumed to look 
after his own interests, and ought to be held to 
a strict interpretation of the words he has himself 
chosen, ratlier than the Jiarty who merely accepts. 
But this rule is applied cautiously and only wheie 
the words used will bear either of two inteiinetations 
equally well. The party choosing the words of a 
contract ought to be held to have intended them in 
the sense in which he had reason to believe tlio other 
parly understood them. 

^ 269 Coiisti’uctioii by parties. — The construction 
which the parties have by acts subsequent to the 
making ot a contract placed upon it will, unless it be 
contrary to the plain import of its language or to the 
rules of law, be entitled to great if not controlling in- 
fluence 

§ 270. Punctuation. — Punctuation may be looked 
to as throwing light on the meaning of the contract, 
but will not be permitted to overturn its plain intent. 

§ 271. Bepugnant clauses. — In construing con- 
tracts courts endeavor to give effect to every word 
and clause and to reconcile apparently repugnant 
and inconsistent clauses. But when this attempt 
has proved fruitless, that will be rejected which, if 
retained, would be ineaningle.ss or would be at war 
with the manifest intention and purpose of the par- 
ties as gatliered from the whole instrument. 

§ 272. Restricted to manifest object. — General 
words or expressions, however broad, will not be ex- 
tended to matters concerning which it appears from 
the whole instrument the parties did not intend to 
contract. The meaning of general words or expres- 
sions will be controlled and restricted by the more 
particular statements or descriptions in the contract. 

§ 273. Relative value of the rules. — ^The relative 
value of the foregoing rules and others sometimes ap- 
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plied by the courts to the interpretation of contiacts 
is not to be determined by any general rule of law. 
While the courts will not throw overlmard the lan- 
guage of the parties and proceed to ascertain their 
intention without reference to it, more attention is 
paid to the manifest intention of parties as gathered 
from their language and the circumstances under 
•which it was used than to any particular form of 
words they may have employed to express it. Reason 
and common sense must guide us in the application 
of the rules of interpretation, and must determine 
the necessity for their application and the weight to 
be given to each. 



CHAPTER XIII. 


DISOHABUE OP OONTRACT. 

Having learned how contracts are formed and inter- 
preted, it now remains to be seen Low a valid con- 
tract may be discharged and the parties to it freed 
from the rights and duties which it created and im- 
posed. 

Discharge by Agreement. 

§ 274. Simple contracts. — While a simple con- 
tract is wholly executory and nothing has been per- 
formed under it upon either side, it may be dis- 
charged by the agreement of the parties thereto that 
neither shall be any longer bound. This is termed 
waiver, cancellation or rescission. Each party is 
bound by his release of the other, the consideration 
therefor being the other’s release of him. And such 
rescission may he implied from conduct, as where 
both parties are in default, or mutually abandon per- 
formance. 

But when one party to a contract has performed 
his part, his mere agreement to discharge the other 
without payment or performance, is without consid- 
eration, and is void unless there be a release under 
seal ^ 

If an existing contract is, by mutual consent, sub- 
sequently altered in any of its terms, there arises a 
new contract consistingof what remains of the old one 
and whatever new stipulations are added, and the 
old contract is, at least so far as changed, rescinded 

iposf, §§366,869, 
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and discharged, even though no express words of re- 
scission are employed. Thus, if one contracts to 
- finish a house by a certain, time, and so many extras 
are agreed upon and added subsequently that per- 
formance within the stipulated time is impossible,* 
the provision in the original contract as to time will 
be deemed waived. 

§ 275. Same — Sealed contracts. — A. sealed con- 
tract may he rescinded by an agreement that it sliall 
be no longer in force, and an obliteration of the seal, 
or the delivery of the writing over to the party 
bound. A mere unsealed agreement to rescind a 
sealed contract is not enough. But if a simple con- 
tract is so far executed that it would be inequitable and 
unjust to enforce a prior sealed one for which it was 
substituted, this will discharge such sealed contract, 
at least in equity. 

§ 276. Deed of land. — As land can be conveyed 
only by deed since the statute o! frauds, the mere 
.destruction of a deed with intent to revest the title 
in the grantor is not enough. There must be a re^ 
.■conveyance.^' ' 

§ 277. ISovation.— -A contract may be rescinded by 
the mutual agreement Of the parties thereto and a 
, third person j that one of them shall be released and 
such third party shall be bound in his place, the 
terms of the contract remaining the same., This is 
; called novation.® , ^ 

§ 278. Besclssion by one party.— Rescission of a 
contract by: one ,party because of infancy, fraud, du- 
■ ress and the like, has been elsewhere discussed. But ' 
: , . often one party. may rescind if the other breaks it, or 
provide fpr h rescission; thus; 

1 279- By Of term' in the contract;— 

may provide ; that, biie' or both > of the 
' parties -may’ fermm a certain 

g ;,;. i rspepifiedmot^^^ tdiihep^er;that^ h ha^ elected; to do; , 

I’im ; ; V ' , g- ^ f ,103^ g/, ; 
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so. Thus, it is often stipulated in contracts of serv- 
ice that the master or servant may terminate a hiring 
for a year, or some other fixed period, upon giving a 
week’s or a month’s notice of his election to do so.' 

^See, also, § 334, et aeq. 

Com, Law— 8. 
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§ 280, General rule,. — ^The complote perforin ance 
of all the stipulations of a contract binding one of 
the parties thereto discharges him fioni all liability 
thereon, though the otliei jiaity may still be bound, 
as far as any stipulations upon his part aic con- 
cerned. But nothing less than lull performance 
strictly according to the terms of the contract will, 
at common law, discharge it. Thus, a contract for 
the sale of personal property is performed only by 
the delivery of the pieci&e quantity specified at the 
time and place and in the mode agreed upon.^ Ro, 
if a party contracts to serve a year for a specified 
sum, he is liable if he leaves without legal excuse be- 
fore the year is out, and he can not, according to the 
weight of authority, recover for what he has done.® 
But if one to whom performance is due waives a 
strict peiformance, or receives a partial pertormancc 
knowing that no more will be done, this may dis- 
charge the party performing, or at least give him a 
right to compensation for what he has done, upon 
the theory of an implied contract,® and so, if full 
performance becomes impossible,* 

§ 281, In equity, — ^In equity, however, where a 
contract has been substantially performed in good 
faith, the party performing may recover as for a com- 
plete performance less whatever damages the other 
may have suffered on account of his partial default. 
This rule is of frequent application in contracts for 


Post, § 844, e6 
Post^ § 340 
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^Fost, §§316, 819, im 



§ 282 BY i*nnoi.’M i' n'» 

the eieetiou ot btnldiii^s. If llio coiitr.utfH lu t,<K)d 
faith attempts to perfoim, and doo^ -u 
he may recovci' in fajntu of ‘>light aud tiAial defects, 
for which compensation can ho made <iilowaiiee 
to the other party But the failnic to pf ifoim must 
not bo substaiitial, or i^iillfiil, m due to had taith, 

§ 282. Time of performance. — ^'P upc, at Lu’’', is 
said to bo ut the esseiicc of the contrai t, and on** wlm 
ism default in portorming his uinicHuLini' ‘-(in tiv at 
the time agreed upon, is guilty ol a htc.a h aud is li- 
able for damages for iion-jicifornianfi , mid liuMithcr 
party is usually released liuni hahility to aoc t pt and 
pay for pcrfoiraaiiee m* to ptrtorni on hi- pmt 
Aud this must necessarily he so in ino-t nieu.infilt 
contracts, both at law ami iii equity. Yet it the Jiurty 
to whom performance is due voluntarily receives it 
after the time stipulated, lie will be houml to make 
ooiupensalion therefor, with a deduction fur (he dam- 
age caused him by tho delay. But in eipiitv time is 
not necessarily of the essence of the coni i act unless 
the parties have expressly agreed that it shall hu. If 
there is no .such stipulation and the act agri'cd upon 
m,ay as well be done at one time a'i another, equity- 
will often, enforce the contract, m spite of u dctiiiilt 
by the plaintiff in not performing strictly at tho ap- 
pointed time, provided the breach wa.s not willful. 
This doctrine is most frequently invoked in cases of 
contracts for the purchase and sale of land, but is 
cautiously applied. In contracts for tho delivery of 
merchandise, stocks or other property of fluctuating 
value, time is usually of tho essence of the contract, 
both at law and iii equity. 

§ 283. Where no express agreement as to time. — 
Usually, if no time is specified for the performance 
of a contract, the law allows a reasonable time. What 
is a reasonable time depends upon the facts and cir- 
cumstances of the particular ease. But a promissory 
note or other witten contract for the payment of 
money which contains no stipulation as to the time 
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ot pajraeiit, is due on demand.* Tin's meun& imme- 
diately, without any demand in iaet, suit Ixinu itself 
a su&cient demainl, and llie same is tiue wlieie tlie 
contractcontamsthewoidfe “on demand." An agree- 
ment to pay “when demanded," or “on call," is an 
agreement to pay wlien actually demanded 

§ 284. Express provision as to time. — Express pro- 
visions as to time aie construed and the time com- 
puted by the courts in the same way, ordinarily, as 
by intelligent persons generally. 

§285. Year — ^Moiith. — ^The woid month i& usu- 
ally construed as meaning a calendar month, and 
the word j^oai as twelve calendar months, so that a 
contract to do an act or pay money one year, or 
month, from date, must bo pcrtoimed on the corre- 
sponding date ot the following year or month But 
the term year may mean season, and the construc- 
tion may be otherwise varied by the presumed inten- 
tion of the parties as gathered from the uliole 
contract and the circumstances under which it was 
made.* 

§ 286, Eraction of a day. — Usually, fractions of a 
day are not noticed in the compulation of time, and 
hence the day of the date of the contract is com- 
monly excluded. If a contract is to be performed 
within thirty days from May 1, performance would 
be due on the 31st, and if a bargain on Wednesday 
provided for performance in seven days, perform- 
ance would be due on the following Wednesday. 

- And the same is true where the words from or after 
a specified date are used. 

§ 287. Other cases. — ^Theword “until" commonly 
excludes the date to which it refers, so that a lease 
until June 1 would expire on May 31, though the 
plain intent in the particular instance will be heeded. 
A contract to do an act between two days commonly 
excludes both. 

» Pose, §857. 


§ 259. 
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§ 288. Suudays — Days of si’aee. — Usually, where 
the hifet d 'y of pertoruiauce fall^' on Sunday, that day 
is excluded and performance h due on Monday But 
where, as in the case of hills and notes, days of giace 
are allowed ( a matter elsewhere explained), payment 
is due on Saturday ‘ 


Payment. 

§ 289. Defliiition. — Payment has been defined as 
the discharge in money of a sum due. In a broader 
sense it includes whatever delivery, assignment, or 
transfer of money, property, or rights, is made and 
accepted in discharge of a debt. 

§ 290. Bight to money. — One to whom a debt is 
due in money is entitled to money, and is under no 
obligation to reccit^ a bill, note, or check, or to take 
goods or services in discharge thereof. If the cred- 
itor voluntarily accepts something else in discharge of 
the debt, however, it is extinguished.® But he may 
insist on money, and thax kind of money which the 
law has made legal tender, and refuse all else,® un- 
less the debt is payable in current funds, when he is 
bound to receive whatever passes current as money 
at its face value at the place where the debt is due.* 

§ 291. Counterfeit money, — Payment in counter- 
feit money is a mere nullity. It can neither create 
or extinguish a debt. But in order to entitle the 
creditor who has received counterfeits to recover good 
payment, he must, if the debtor was innocent, return 
them promptly upon discovering their worthlessness 
Substantially the same rules apply to payment in 
forged securities.® 

§ 292. Part payment. — ^The acceptance by the 
creditor of a less sum than is admitted to bo due, 

» PoAg § 408. » Post, § 315. » Post, § 307. 

*Soine authorities, however, regard the phrase “current funds” 
as meaning gold and silver only. 

5 Post, §426. 
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under an agreement that tlie whole debt bliall be dis- 
charged, ib void on tlie ground that theie is no con- 
sideration for the release of the balance/ A creditor 
IS not bound to receive a part of his debt where all 
IS due, but may reject it and sue for the whole. 

§ 293. Payment by bill or note, — Where the debtor 
gives his own note or bill or that of a third party it 
is frequently a question whether this discharge^ the 
debt. If it amounts to absolute payment, the delit 
for which it was given is discharged together with 
all liens and collateral securities tlierefor; if it does 
not amount to such payment then, at least upon the 
dishonor of the paper, the creditor may usually lo- 
sort to the original debt and may make use ol the 
liens and securities for its collection 

§ 294. Debtor’s own note or bill. — ^The debtor’s 
own note or bill, given on account of a debt, whether 
contracted previously or at the time, is not payment, 
unless it is itself paid, or unless it was given and re- 
ceived under the express understanding that it should 
be absolute payment. It operates merely as a bar- 
gain for credit, suspending the right of action on the 
original debt or claim until the maturity of the paper, 
when the debtor may, unless he has indorsed the paper 
away so as to be unable to return it at the trial, sue 
upon the debt or consideration upon which it was 
originally given. 

§ 295. Bill or note of third party. — ^When a valid 
bill or note of a third party is given and received 
under an agreement that it shall be absolute payment 
of a debt, it will be a complete discharge, whether 
the debt was pre-existing or was contracted at the 
time. In the absence of such agreement, however, 
the note or bill is usually regarded as a conditional 
payment or collateral security, and the creditor may, 
unless he has been guilty of some negligence injuri- 
ous to the debtor, or has negotiated it away, return 

§ 866 . 
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it if it is dislionoreil at matiiiity, and sue foi the 
original debt.* 

^ 290. Hanie — Coutomporaneons debt. — If, at the 
time a debt is contracted the cicditor takes from 
the debtor the negotiable bill or note of a third paTty 
unindorsed, or indorsed without recourse, it is prma 
facie payment of the debt, being regarded as a sale or 
barter of the note or bill tor tlie consideration giving 
rr^e to the debt. 

§ 297. Payment by post. — Money sent by post is 
at the risk ot the debtor unless it is so transmitted 
by the express or implied authority of the creditor 
and in the manner and wiili the precautions speci- 
fied by him. But when so sent the remittance is at 
the risk of the creditor and the debt is paid, though 
the money never roaches his hands. 

§ 208. Proof of payment. — ^The burden of proving 
payment is usually upon the defendant, and it may 
be shown by either written or oral evidence. The 
most common evidence of payment is a wiitten ad- 
mission of the debtor called a receipt. But though 
the production of a receipt by the debtor raises a 
presumption ol payment which the creditor must 
overcome, he may overcome it even by oral evidence.* 

A presumption of payment arises where a bill of 
exchange or promissory note is found in the hands 
of the drawee or maker. But this presumption may 
likewise be overcome. 

A mere delivery of money from one party to an- 
other is presumed to be in payment of a debt, and 
the burden is upon the party paying to show that it 
was a loan.® 

In Maine, Massachusetts and Vermont a negotiable instru- 
ment, whether of the tlehtor or a tlmd peison, is presumed to 
have been intended as payment unless a different understanding 
is shown. But the fact that the creditor would be deprived of 
securities may, even in those states, lebut the piesumpbon of 
payment. 

'‘Pokt, § 253. 

* As to the presumplion of payment arising from lapse of time, 
see post, § 853. 



120 


COiiMiORClAL LAW. 


§299 


§ 299. Ai)pli(‘ati<m of payineiils. — Where one who 
owes several debts tu the same creflitor makes a par- 
tial payment it often becomes important to know 
what debt is to be deemed extinguished, together 
wifcii its securities, and what debt, with its securities, 
is still deemed to subsist. 


§ 300, Application by debtor. — The debtor has a 
right, in the first place, to say absolutely to which 
debt a voluntary payment is to be applied, and if the 
creditor receives the money with notice of such ap- 
plication he can not afterward, without the debtor’s 
assent, apply it to some other debt. . 

§301. By the creditor. — If the debtor fails ex- 
pressly or impliedly to direct to winch debt the pay- 
ment shall apply, the creditor may, ordinarily, with 
sole reference to his own interests, apply it as he sees 
fit. He may prefer precarious and unsecured debts 
to those secured or for which the security is ade- 
quate, or even a debt barred by* the statute of limita- 
tions. ^ut he can not apply the payment to a debt 
, . liot yet due, nor to one arising after payment, nor to 
,.a cpnteKied or illegal claim. And when the creditor 
^ „ has bpee applied' the pay^ment to a certain debt and 

npiified the debtor, he, can not shift his position as 
' ; ;his; interests may diqtate.and apply the payment dif- 
V;- '':ferently>'',.' , 

, . ,, § S0i. i6y the lay.----When ^ party has made 
‘ .any appHcatipn of the payment j the court will apply 
it;as the justice and equity of the case may require. 
But,;^ the. court TfviH only where . the ■ 

■ >; paMea^h^^ <idsiP»; and , the intention to 

,S^PP^7,% partipuiar debt may he im-\ 

' plied' .as 'well aS'^BypresSedv !Thus,;;.whe,r^^^ the pay-, , 
;; . ;;ment is, ekactly: eqr^iyq p^e; debt and .hot to another, ; 
:ii may, .be. pr.ppei'ly in;f^ debtor intended, 

pay:'ifche.formeh:^d.|^^ 

decisions 'tbe'ai^^lcation .oi .payment; 

' .'.thp^'Jay-'.ayecat .points 'yii^eii'y.'di'ver'gent' e'hd _ 
';the].y'ieyddf^^dtle;■<^purfe ,pf ;,p4fit'ieula;f ■ 
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risdictions differing as to what is just ancrequitable. 
Some think it more equitable and just to consult the 
debtor^s interests by applying the payment to the 
most burdensome debt first, while others favor the 
creditor by applying the payment to the debt the se- 
curity for which is most precarious, or which is un- 
secured. Commonly, however, a general payment 
will be applied to interest first, and then to princi- 
pal; to an older debt in preference to a later one; to 
a debt legally enforceable rather than to one not en- 
forceable ; to one liquidated and certain rather than 
to one unliquidated and uncertain. 

§ 303. Set-ofif, recoupment, etc. — Analogous to 
some extent to the defense of payment are " set-olff ” 
and “ recoupment,” by means of which, in modern 
practice, a party sued may balance off his' own 
demands against the demands of the plaintiff and 
suffer judgment for the difference only. 

If the counter-claim set up arises out of a transae- 
tion independent of the plaintiff’s cause of action, as 
where the plaintiff sues for the price of goods sold to 
the defendant, and the defendant sets up a debt cre- 
ated in his own favor by money previously loaned 
by him to the plaintiff, the term set-off is applied. 
If the counter-claim grows out of the same transac- 
tion, as where there was a breach of a warranty in 
the sale of the horse for which the defendant claims 
a deduction, when sped for the price, the term re- 
couprdent is used.* 

. Tender. 

§304. Peflned.-— Tender is an offer to perform 
■ some act which the party offering is bound by eon'- 
, tract or otherwise to- perforin, It may be (,1) ar 
, ;pffer. to pay mioneyj {2) to deliver goods,' rendei 
services, or ;to do somh other act. ' ' ' ' 

,, § 305. In : getteral'---Its effect. — One wtio is bounc 

by contract to ^ deliyey - goods v or render services i 
'■ 871 .'' ' ' 
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usually released from his obligation where he has 
offered the goods or the services in aecorduiice with 
the contract and they have been refused. lie is then 
entitled to bring an action for lireach of the contract, 
or to defend a suit for non-performance. But where 
the performance due consists in the payment of 
money, a tender by the debtor, though in strict 
accordance with the terms of the con ti act, does 
not discharge tlie debt. Its effcf't may be, and 
usually is 

(1) To stop the accrual of iiiteiest from the date 
of the tender. 

(2) To throw upon the creditor the costs of a suit 
brought for the recovery of the debt 

(3) To discharge and lelease whatever pledge, 
mortgage, or other security has been given for the 
debt. 

§ 306. Requisites of a valid lender — ICeeping ten- 
der good. — In order to stop interest and cast the 
costs of suit upon the creditor the tender must be 
kept good. Tliat is, the debtor mu'^t not only offer 
to pay, hut must be always ready and willing to pay 
whenever the creditor shall demand payment. If 
the creditor subsequently demands payment and the 
debtor refuses it, the jirevions offer to pay is of no 
effect. If an action is brought, and the defendant 
relies upon the tender, he must set it up in his plead- 
ings and pay the money into court. 

§ 307. In what money. — A tender to be valid must 
be m money which the law makes a legal tender. In 
this country the power to declare what shall be legal 
tender in payment of debts resides in the congress of 
the United States. Under the laws of congress gold 
coins and silver dollars of the United States and 
United States treasury notes are a legal tender to any 
amount, Silver coins less than one dollar are a legal 
tender up to $10, coppft’ and nickel coins up to 
twenty-five cents. Bank notes are not a legal tender, 
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but such, notes are a good tender unless they are ob- 
jected to on the ground that they are not a legal 
tender, provided the tender is in other respects 
sufficient. 

§ 308. Tlio amoniit. — A tender of less than is due 
is of no effect unless accepted, when it amounts, ot 
course, to a payment pro tanto. But the exact 
amount need not be tendered if the creditor can take 
the whole debt from what is offered without making 
change 

§ 309. Must be unconditional. — A tender to be 
effectual must be unconditional Thus, a tender on 
condition that the creditor shall give a receipt in 
full, or a release of all demands, is without effect 
But it is generally held that the fact that the tender 
is accompanied by a demand that property pledged to 
the creditor as security shall be delivered up does 
not make the tender invalid. And one who pays a 
negotiable instrument has a right to demand that it 
be delivered up to him. The demand of a receipt 
has been held to make the tender conditional, and 
hence ineffectual; but there is high authority in 
favor of the debtor’s right to a receipt tor the precise 
sum paid. 

§ 310, Mouey must be produced. — Ordinarily the 
money must be actually produced It ib not enough 
to say, “Here, I am ready to pay the money must 
be ready also. Its actual production will be waived, 
however, where the creditor expressly declares that 
he will not receive it, even if tendered, or makes its 
actual tender impossible by running away. 

§ 311. Place and time of tender. — ^If no particular 
place of payment is agreed upon, it is the duty of 
the debtor to seek the creditor, if he is within the 
state. But if a place of payment is specified by the 
contract, it is the duty of the creditor to be there, in 
person or by agent, to receive it, and if the debtor 
has the money there at the time it is due, the tender 
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ib bufficient, though there ib no one there to tak( tlie 
money. 

A tender, whether of money or goods, must be 
made, as a rule, on the precise day when peiform- 
ance is due. A tender made before maturity is not 
good, unless, perhaps, it includes interest for the 
full time. 

§ 312. Effect upon liens. — A tender at maturity of 
the full amount of a debt secured by pledge or mort- 
gage destroys the lien thereof, and this doctrine is 
extended, usualy, to liens of every kind. So, 
according to many authorities, tlie tender has this 
effect even if made after default.^ 

§ 313. Waiver of defects. — If the thing tendered 
is actually received it will amount, under varying 
circumstances, to payment in full, or to part pay- 
ment, or to accord and satisfaction. And it the cred- 
itor bases his refusal to take the money on some spe- 
cific ground, he can not afterwards claim that the 
tender was insufficient for some other reason . 

^Fost, §§ 891 , 967 , 1220 . 
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DISCHARGE DY IMPOSSIBILITY OF PERFORMANCE. 

Obvious legal or pliy&ical impossibility of perlorm- 
ance at tlie time tlie contract was made avoids it, or, 
more accurately, prevents any contract from being 
formed.^ But though a lontiact was fully capable of 
performance to all appearances at the time it was 
made, impossibility ot performance arising from 
some subsequent change in tlie condition of the par- 
ties, or the subject-matter, or the law, may operate 
to discharge it. 

§ 314. General rule. — ^The general rule is that mere 
impossibility of performance arising suh'^equent to 
the contract does not discharge it, even though the 
promisor was wholly without fault, and he must pay 
damages notwithstanding this impossibility, unless 
he had provided in his contract that its occuirence 
should work a discharge. Thus, if one has agreed 
to complete a house by a certain day, he must pay 
damages for his failure to do so, though his default 
was made necessary by its being blown down or burned 
by lightning, without his fault, so near the time of 
performance that he could not possibly complete it 
by the appointed date. Neither, in such case, may 
the promisor recover for what he has done, for it is 
said that he might, by the terms of his contract, have 
protected himself against such contingencies. In 
accordance with the same principle it is held that 
where one has contracted to deliver goods by a certain 
day he is bound to do so or pay damages though no 
Mwfe, §§76, 169. 
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such goods can bo procui cd in maikef, or only at 
ruinous prices, or be is prG\ent(‘d trom goltnigthein 
to the buyer because the load is mipas-^able 

§ 315. Exceptions — Continued existence of per- 
son or thing. — ^Act of God. — But whoie thu con- 
tract from its nature can clearly be said to be made 
upon the implied condition of the continued exist- 
ence or capacity of some certain person or the con- 
tinued existence of some thing, then the destruction 
of such thing, or the death or incapacity of such £)er- 
son, dischaiges it Thus, in contracts foi personal 
service the continued existence of the scivaiit and 
his capacity to serve is a condition oi the con ti act, 
which will be discharged hy his death or incapaci- 
tating illness.^ 

So, if parties bargain for the future sale and de- 
livery of a specific chattel which is destroyed without 
the fault of the promisor before the time of perform- 
ance arrives, the contract is discharged as to both.® 
The same principle was applied where a hall was let 
for a series of concerts, and before the time for per- 
formance it was destroyed by fire. 

Where the parties have bargained for the sale of a 
specific thing, which, unknown to either, had previ- 
ously perished, the contract is void for mistake. 

Where a party hy his own contract has laid a charge 
or duty upon himself, subsequent impossibility of 
performance does not, as a rule, excuse performance 
except as stated above. But where the law lays a 
charge or duty upon a person, it is said that the act 
of God rendering performance impossible is a dis- 
charge. This exception, if it be one, is illustrated by 
a common carrier of goods, who, unless he has abso- 
lutely warranted their safe delivery, is excused if they 
are lost, damaged or delayed by the act of God or the 
public enemy.* 


* Anu, 


319; Po«f, 


589. 


*Po»«, § 812. 
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Chaiige ill the law. — A change in the law 
3 performance impossible without a breach 
AT discharges the contract. This is well il- 
by the case of a tenant of a wooden build- 
has covenanted to rebuild if the premises 
oyed by fire. The subse(]'uent passage of an 
e prohibiting the erection of wooden build- 
hat locality discharges him from perform- 
n cases where the law interferes to prevent 
,nce, the promisor may usually recover the 
le value of what he has done. 



CHAPTER XVI. 


DISCHARGE RY OPERAIION OP LAW. 

§ 317. By judgmenl — Merger. — Wlieie a party has 
sued and recoveied a iudgmenfc for the breach of a 
contract, scaled or simple, the judgment, being ol 
higher dignity than the contract itself, merges the 
contract or cause oi action and thus discharges it 
If the judgment of the court is against the plaintiff 
his cause of action is discharged, as the books say, 
by way of estoppel. 

It the paities to a simple contract enter into a 
sealed contract upon the same matter, the prior sim- 
ple contract is merged m the sealed one and thus dis- 
charged, unless the sealed contract was intended as 
a more collateral security. 

§'318. By bankruptcy. — ^The federal constitution 
gives congress power to establish uniform laws on 
the subject of bankruptcies The object of bank- 
ruptcy laws is to secure the equitable disti ibution of 
insolvent estates among creditors, and to relieve 
honest but unfoituuate debtors from the burden of 
debts by which they might be prevented from caring 
for themselves and their families, and from building 
up business enterprises useful to the community 
The subject of bankruptcy is now regulated by an 
act of congress, approved July 1, 1898, the effect of 
which is to suspend, until its repeal, the operation 
of similar laws made by the states. A valid dis- 
charge under this law affords a complete defense to 
the creditor both in state and federal courts to suits 
for the collection of debts affected by the discharge. 

( 128 ) 
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^319 Jij death. — Ordinaiy con ti acts ioi the pay- 
ment of money meiely are not discharged by the 
death of either jiarty The personal repiesentatives 
of the debtor are bound to pay as fai as they have 
coming to them from the deceased assets properly 
applicable under the law to the discharge of debts, 
and the representatives of a deceased ci editor may 
sue and recover a debt due him, provided it is due 
upon a consideration which has been executed by 
them or by the deceased. But wherever the coiitiact 
in question involves personal skill and taste, or per- 
sonal trust and confidence between the parties, the 
death of one of them discharges it. This would be 
so with a contract to paint a picture or wiite a book, 
or a contract of ordinary partnership,' or for person- 
al services.* But the rule does not apply to contracts 
for the performance of what can as well be done by 
one person as another, as to build a house or pdint 
a barn. In such cases the executors or administra- 
tors of the deceased contractor may perform and re- 
cover therefor, and the estate is liable for their 
non-peiformance. But when a contract for personal 
services is discharged by the death of either master 
or servant, the servant, if be survives, or his repre- 
sentatives, if he be dead, may recover the reasonable 
value of what was done before death terminated the 
contract, unless it was clearly the intention of the 
parties that the servant or agent should have noth- 
ing unless he fully performed. 

Alteration of Wtitfen Contract. 

§ 320. BeflnitioiL. — An alteration of a written in- 
strument is some addition or erasure by which its 
meaning or language is changed. 

§ 321. Altering by consent. — Alterations made be- 
fore the execution of an instrument arc presumptive- 

» Post, § 687. * Post, fi87, 689. 

Com. ItA-w—Q, 
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ly assented to, and hence do not destroy its validity 
And parties who have executed a written contract 
may at ter wards, by mutual consent, change its lan- 
guage as they please A new contract is thus cre- 
ated, consisting of what lemainsof tlieold and what- 
ever, if anything, has been added. 

§ 322. Alteration by party or bj stranger. — But 
goiierally, if one, who is euiitled under a written ex- 
ecutory contract, willfull}' alters it or procures or as- 
sents to its alteration lu a material part without 
authontv trom the other paity, such contract is dis- 
charged at the option of the latter Asitle irom its 
moral basis this rule rests upon puldic policy, which 
requires that parties be discouraged from tampering 
witli the written evidences of legal rights, and thus 
corrupting what should be the most reliable source 
of proof. 

Altering by a stranger, without the knowledge or 
consent of the party seeking enforcement, is called 
spoliation, and does not avoid the contract if its orig- 
inal terms can be ascertained by evidence. 

§323. Material and immaterial alleratioiis. — ^An 
alteration, in order to avoid a contract, must be ma- 
terial. If immaterial, it will not, by the weight of 
authority, have that effect, even though made with 
fraudulent intent. 

If what is added to or erased from a written con- 
tract would cause it to operate differently in point of 
law from what it did before, provided it could still 
be enforced, the alteration is material, otherwise not 
Thus, increasing the principal, adding interest or in- 
creasing the rate, changing the date, changing the 
lime or place of payment, adding or altering words 
of negotiability, changing a Joint to a Joint and sev- 
eral note, changing the description of mortgaged 
property, adding or obliterating a seal, or adding or 
detaching a qualifying memorandum, have all been 
held to be material alterations. And it seems that a 
material alteration is fatal, whether it be prejudicial 
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to the party against whom the contract is sought to 
be enforced or not. 

If, on the other hand, an instrument would operate 
precisely the same in law after alteration as before, 
the alteration is immateiial, and will not avoid it 
unless, according to a lew authorities, a fraud were 
meant. To add woi ds expressing what the law alread3^ 
implies IS an immaterial alteration as, by adding to 
a note specifying no time ot payment tlie words “on 
demand,'' for such a note is so payable by law. To 
retrace with ink words which have become faded or 
indibtmct, or to add words where the instrument con- 
tained otheis of the same legal import, is an imma- 
terial alteiation. 

§ 324. Correcling mistakes. — Within certain limits 
the courts have permitted writings to stand which 
have been altered to correspond with an intention 
which tho parties by mistake had failed to express. 
But it is safest for one party to seek the correction of 
such errors by the act of all, or through a court of 
equity, instead of tampering with the writing him- 
self ^ 

§ 325. Intent. — ^An alteration, to avoid a contract, 
must be iutentionall}^ made. If made by accident 
or mistake, tlie contract will still be valid in its orig- 
inal form. Yet if the alteration was made uninten- 
tionally, though under a mistaken claim of right, 
the written contract is avoided, though suit may still 
be inaintained upon the consideration for which it 
was given, unless such consideration was merged or 
extinguished by its execution. A material alteration 
made with fraudulent intent, not only avoids the 
written contract, but justly prevents recourse to any 
action for its consideration. 

§ 326. Executed contract — Conveyance. — ^The al- 
teration of a deed of conveyance after delivery will 
not operate to reconvey the title to the grantor, 

^ Ante, 266, 
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though the holder may be dibahled fror 
the covenants or from using it as proot 
§ 327. Ratilication. — A ratification of 
instrument will usually render it valid ii 
form without any new consideration. Bu 
fraudulently altered can not be ratified wi 
consideration, and some authorities deny 
teration amounting to forgery can be rat; 

Negligence — Rilling blanks — Instrum 
ered in blank.^ 

§ 328. Evidence — Presumptions. — W] 
strument is produced appearing upon its 
been altered, the question arises, when 
and with what intent, the alteration 
Whether there is a presumption for or ag 
question upon which the decisions are co 
It seems generally agreed that where the 
suspicious on its face, as where it is in diff 
writing or in different ink from the rest o 
or is clearly in the interest of the party 
make use of the instrument, such party n 
it. In view of this state of the law. we s, 
it that all papers coming to us as evid 
rights are free from alterations, interlim 
erasures, or, if any do appear, that they a 
the attesting clause. 

§ 323. loss of written instrument. — 
written instrument only affects the rights 
lies in so far as it occasions a difficulty of 
exception exists in the cases of negoti; 
ments. A holder who loses them can 
unless he gives the defendant an indem: 
the possible claims of third persons.* 
'Poit, §§ 446, 448. «Po«f, §471. 



CHAPTER XVII. 

DISCHARGE OP CONTRACT BY BREACH. 

§ 330. In general. — If one of the parties to a con- 
tract has broken it, or any stipulation contained in 
it, he becomes liable at once to respond to the other 
in money damages. But whether a breach by one 
party to adcontract of one or several of the stipula- 
tions on his part to be performed, operates to dis- 
charge the other party from the obligation to perform 
any or all of the stipulations binding him depends 
upon a variety of circumstances, to be noticed pres- 
ently. 

Forms of Breach. 

§ 331. Renunciation. — If, before performance is 
due, one of the parties to a contract renounces his 
liabilities thereunder and declares distinctly and un- 
equivocally that he will not perform, this constitutes 
a breach for which the other party to the contract 
may sue without waiting for the time of performance 
fixed by the contract to arrive, except where, as in 
the case of notes or bonds, the contract is unilateral. 
The promisee, however, need not treat the renuncia- 
tion as a breach. He may treat the contract as still 
subsisting, in which case the promisor may take 
advantage of whatever intervening circum^anees 
justify him in refusing to perform. 

§ 332. Party rendering performance impossible. 
— If a party to a contract, before performance is due, 

nss) 
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SO conducts himself as to render performance impos- 
bihle, this IS a breach for which the other may buo at 
once. This rule was applied where a party agreed 
to sell and deliver certain chattels to another and be- 
fore the time for performance had arrived sold them 
to a third party, and where a party agreed to lease 
lands to another for a certain term and then leased 
them to another for the same term. 

§ 333. By non-performance. — ^The failure of a 
party to a contract to perform any stipulation therein 
binding on him is a breach on his part, giving the 
other party a right to damages unless, by the con- 
duct of the party injured, or otherwise, the failure to 
perform was in some way Justified or excused 

Discharge by Breach. 

§ 834. Concurrent conditions. — If one party to a 
contract agrees that he will do a certain thing in 
consideration that the other shall at the same time 
do something else, neither party can sue the other 
unless he has performed, or was ready and willing to 
perform, his own part of the agreement. Tlie prom- 
ises are said to be dependent, and a breach by one 
party releases the other from his obligation to per- 
form. 

§335. Independent promises. — If it appears to 
have been the intention of the parties that each should 
perform his part without reference to performance 
by the other, either may sue the other for non-per- 
formance without showing performance, or an offer 
to perform, on his own part, and a breach by one 
does not discharge the other. 

§336. Independent promises not favored. — But 
independent promises are not favored, and the courts 
will not, as a rule, construe as independent, promises 
which form the entire consideration for each other, 
and the failure of one party to perform his promise 
will exonerate the other from the obligation to per- 
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foim on his ])art Thus, in contiacts for the sale of 
goods, the obligation of the seller to deliver and the 
huj’^er to take and pay for them aie, unless ciedit be 
given, concurrent conditions. But where one party 
<*ontracts for the pui chase of land, agreeing to pay 
the purchase price from time to time in eeitain in- 
stallments, a deed lobe given him on the pajment 
of the last installment, his promise to pay all the 
installments except the last one are independent of 
the covenant to convey the land, and he may be sued 
foi each installment except the last as it falls due, 
thoug]] the seller has neither conveyed or offered to 
do so. 

§ 337. Conditions precedent. — Where it is ex- 
pressly or impliedly agreed that the liability of one 
party to perform shall be conditional upon a prior 
performance by the other, if the latter fails to per- 
form, the promisee is released, unless he has, by his 
own conduct, prevented performance by the piom- 
isor. So, if a party agrees, as is often the case, to 
build a house, the work to be done to the satisfaction 
of the architect or engineer, and paid for only on the 
production of the latter’s certificate that the wojk is 
properly done and approved, the obligation of the 
owner to pay is conditional upon the production of 
such certificate. The decision of the architect is in 
such cases conclusive upon the parties in the ab- 
sence of fraud or mistake. But if the certificate is 
withheld by collusion of the architect and the 
owner the contractor can recover upon proof of the 
baud and of performance. Furthermore, in con- 
tiacts ior personal service, unless otherwise agreed, 
full performance of the service is deemed a condition 
precedent, in most states, to the servant’s right to 
his pay, and if he leaves without cause before the 
term of service expires he can recover nothing ^ 

^ 338. Subsidiary promises — Breach in minor 
matter. — Where a contract contains several prom- 
» Post, § 562 
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isfcs th-e breach t)f one of wliicli does not frustrate 
its main object, the breach of such sub'll diary prom- 
ise, not going to the root of the matter and making 
the performance of the rest a thing different in sub- 
stance from what was bargained for, will not dis- 
charge the injured party from his obligation to per- 
form, though it will entitle him to damages for the 
breach of the subsidiary term. Of this class, ordi- 
narily, is a warranty oi quality in a sale of goods.* 
So, where a building contract has been substantially 
performed in good faith the contractor may recover, 
notwithstanding trifling defects, which may be paid 
for in damages.® Where the law would otherwise 
look upon a term as subsidiary, the parties may ex- 
pressly agree that it shall bo vital to the contract. 

§ 339. Successive steps — Installments — Contract 
severable. — Where a party agrees to do several 
things forming distinct and independent items, and 
the price to be paid by the other is apportioned to 
each item, a failure to perform as to one item will 
not, by many authorities, warrant a rescission by the 
other of the entire contract if the party in default is 
willing to perform the rest. A suit for damages for 
the partial breach is the remedy of the injured party. 
But the parties may always expressly agree that a 
breach as to part shall warrant a rescission, and it 
is held in many, though not in all of our courts, 
that where goods are to be delivered and paid for by 
installments, a failure to deliver an early installment 
as agreed discharges the contract and releases the 
buyer from his obligation to take and pay for the 
rest.® A rescission is certainly justified where a fail- 
ure to deliver one installment is accompanied by 
words or conduct indicating an intention not to per- 
form as to the remainder. 

§340. Waiver of right to rescind. — But even 
though one party to a contract may have a right to 

*Pos{,§ S71. §281. 

* Norrington v. Wright, H8 U. S. 188, and cases cited. 
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roscmd for bomo defect or default in peiforniance on 
the part of the other, he may, under varioub circum- 
stances, waive his right. Thus, while one who has 
contracted for a certain quantity of goods of a certain 
kind, to be delivered at a certain time, is not bound 
to take goods of a dihlerent kind, or a less quantity, 
or at a different time, yet if he voluntarily and with 
full knowledge of the facts receives different goods, 
or receives them at a different time, or accepts a less 
quantity, knowing that no more will be delivered, 
he can not afterward rescind foi\the breach, but 
must seek his remedy for the defective performance 
by suit for money damages. So, if if is provided 
that upon non-payment of rent at the appointed time 
the tenant shall forfeit his lease, if the landlord 
afterward accepts rent without insisting upon the 
forfeiture, it is waived. Again, if a master, with 
full knowledge of his servant's breach of duty Justi- 
fying a discharge, voluntarily receives him back or 
retains him in his service, he thereby* waives his 
right to rescind the contract and discharge the serv- 
ant.^ 

iPoat, §§ 663, 1252, 
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REMEDIES FOR BREACH OP CONTRACT. 

Damages 

§ 341. The sole remedy at law, — The common law 
affords no remedy to prevent a breach of duty or to 
compel the fulfillment of a contract by direct means. 
This equity sometimes does, but only m exceptional 
cases,* The common law contents itself with wait- 
ing until a tort has been committed or a contract 
broken, and then awards to the injured party a com- 
pensation in money for the injury sustained, called 
damages While this remedy is often imperfect and 
sometimes wholly inadequate, the law can not, usual- 
ly, in its practical workings, afford a better one. 

§ 342. Object of damages is iiwlemnity. — In ac- 
tions for the breach of a contract, indemnity is the 
object of the law. In other words, the general prin- 
ciple is that the party who sustains injury by reason 
of a breach of contract is entitled to be placed, so far 
as money can do it, in the same jiosition that he 
would have occupied had the contract been per- 
formed. He is entitled to receive both losses in- 
curred and gains prevented, but not more by way of 
punishment to the defendant. Yet in practice this 
principle of actual compensation is so far limited by 
considerations of convenience and of justice towards 
defendants that the damages awarded are seldom an 
exact equivalent of the injury. Thus — 

^ § 343. Direct and not remote consequences con- 
sidered, — A party who has broken his contract is 
§ 349 . 


( 138 ) 
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uiiswerablo, as a rule, only for such damages ab were 
present, or must iii legal contemplation have been 
present to bis mind at the time be contracted, or 
such damages as would, in the usual and oidmary 
course of events, arise naturally from his default, and 
not such as have arisen from some unusual circum- 
stance unknown to him at the time of contracting, 
nor such as have arisen from the operation of some 
unforeseen cause intoi veiling between the breach and 
the damages demanded Thus, one does not pay 
money which is due ; the creditor iii reliance upon 
this payment has made no other anangements ; he is 
iheretore unable to meet an engagement of his own, 
his credit sufteis, his insolvency ensues, and he is ru- 
ined. Yet the defendant will be licld liable, ordina- 
rily, only for the debt and interest, for the insolv- 
ency of the plaintiff was due directly to the non-pay- 
ment of the debt he himself owed, and the defend- 
ant’s default was only the cause of this cause, and 
the consequences were not such as necessarily, or 
even commonly, follow default in paying a debt. 

But where special circumstances are communicated 
by the plaintiff to the defendant at the time of con- 
tracting, the latter is answerable for all such damages 
as are the direct and natural result of his breach of 
contract under the circumstances so known and com- 
municated. Thus, the defendant agreed to furnish 
the plaintiff, a butcher, with as much ice as he might 
need to keep his meat fresh during the summer, well 
knowing the purpose for which the ice was required. 
In July the defendant ceased to furnish ice. A 
quantity of plaintiff’s meat being spoiled, as no ice 
could be procured elsewhere, the defendant was held 
liable for the value of the meat So, if a vendor of 
goods knows that his vendee has a contract to resell 
them, he may become liable for the loss of profits on 
such resale if be fails to deliver the things sold, 
otherwise he is liable only for the difference between 
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the contract price and the market price at tlie time 
and place of delivery. 

§ 344. Nominal damages. — When a plaintiff proves 
a contract in his favor and also its breach, it is pre- 
sumed that he has suffered some damage. If he fails 
to prove any actual damage, however, he is entitled 
to recover a more nominal sum ( commonly six cents ) 
for the technical invasion of his rights. Such sum 
is called nominal damages. 

§ 345. Liquidated damages — ^Penalty. — So far we 
have supposed that the parties have made no special 
agreement as to tlie amount of damages to be paid in 
case of breach. They may make such an agreement, 
however, and when they have thus assessed the dam- 
ages in advance, their agreement will bind them, 
unless it is obnoxious to the rules below. But not 
every agreement as to damages will stand, nor should 
it. Thus, if the amount stipulated to be paid as 
damages is manifestly in excess of any injury that 
could possibly flow from the breach, courts will dis- 
regard the sum so fixed and treat it as a mere penalty, 
up to which only actual damages may be recovered 
and must be proved. 

§346, Gonstnietiou. — In ascertaining whether 
damages are liquidated, or a penalty, the following 
rules of construction are commonly applied : 

( 1 ) If the contract is for a thing of a certain value, 
and a sum in excess thereof is fixed to be paid upon 
breach, such sum is a penalty and only actual dam- 
ages will be allowed. This is invariably the rule 
where a larger sum is agreed to be paid upon default 
in paying a smaller one. 

(2) Where a contract consists of several distinct 
matters of difierent values, and the same sum is to 
be paid for the breach of any one of them as for the 
breach of all, such sum is a penalty and not liqui- 
dated damages. 

(3) Where the damages that would follow a breach 
of a contract are in their nature uncertain in amount, 
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tli(3 pliiiiititt may recover any sum agreed upon a& 
liquidated damages as, for example, wLere the agree- 
ment is to marry, or not to engage in a particular 
bubines& within reasonable limits, or to complete a 
building by a certain day, unlos.-', perhaps, the dis- 
proportion between the sum stipulated and any dam- 
ages that mighi ensue, is manifestly gross and un- 
conscionable. 

§ 347. Exemplary damages — ^I’orts. — In actions 
for breacli of contract, unless the damages are stipu- 
lated, nothing can be recovered beyond the actual 
peiuiiiary loss sustained, save only in case of a 
])reacli of promise of marriage. But while in ac- 
tions of tort, as well as upon contract, the measure 
ot damages is the actual pecuniary injury su^ered, 
yet where a wrong has been committed undei circum- 
stances of malice or oppression, an additional sum, 
by way of penalty to the wrong-doer, may sometimes 
be recovered. Such additional sum is termed exem- 
plary, or punitory damages, and sometimes “ smart- 
money.” 

§ 348. Damages in special cases — Non-payment of 
money. — In actions for breacli of contracts to pay 
money, the measure of damages is usually the debt, 
with legal interest from the time it fell due to the 
date of judgment. But where a debtor has agreed to 
pay higher than the legal rate, though not an usuri- 
ous rale, or a rate forbidden by law, in some states 
that higher rate of interest will be given as damages 
after default. In others only the legal or statutory 
rate is given for default in payment of the principal 
and stipulated interest, though a higher rate is 
agreed to be paid before maturity. The operation of 
the latter rule may probably be avoided except in 
Montana and Ohio, by inserting after the agreed rate 
the words, ‘‘ until paid,” 

Some of the more important applications of the 
foregoing and similar rules to the different kinds of 
contracts are discussed hereafter. 
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Spec i fir I\ rfoi mance 

§ 349. In general. — By the comiiiou law the only 
remedy for a breach of contract ih by buit tor money 
damageb.^ Equity, finding this remedy in many 
cases totally inadequate to complete justice, has, 
from an early tune, compelled the defendant in cer- 
tain cases to do that which he agreed to do or 
ought in equity to do independent of agreement 
But specific performance is never granted wliere there 
is an adequate remedy at law, or wlnre, by reason of 
fraud, illegality, duress, lack of competent parties 
and the like, a court of law would refuse to give 
damages. 

§ 350. Inadequate remedy at law — Land. — Where 
the remedy by action at law is adequate courts of 
equity will not interfere. Upon this ground they 
seldom decree specific performances of contracts for 
the sale of personal property, except such things as 
have no market value or have peculiar value to the 
plaintiff, as works of art, race liorsos and breeding 
stock, for the plaintiff can, if disappointed by the 
defendant, supply himself elsewhere, and sue for 
damages occasioned by having to pay for them in 
the market more than the contract price. But if one 
contracts for land the advantages of the particular 
site, the neighborhood and other matters of similar 
character may make money damages a totally inade- 
quate reraody for the vendor’s failure to convey. 
For this reason equity decrees the specific perform- 
ance of valid contracts for the conveyance of lands 
or interests therein quite as much as a matter of 
right as a court of law gives damages. And upon 
the equitable doctrine that the remedies ought to bo 
mutual, the vendor may sue for specific performance 
as well as the vendee. 

§ 351. Other eases. — ^Oontracts for personal serv- 
ices are not, as a rule, specifically enforced. This 
§ S41, 
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is not because the remedy at law is always ade- 
quate, but because of the difficulty of supervising 
the performance of an act or senes of acts requiring 
the exercise of skill, discretion, talent or taste. 
Thus, equity will not compel a singer to sing, a sur- 
geon to operate, or a teacher to teach. ^ But negative 
covenants in contracts for the performance, not of 
ordinary, but of special or unique services, will some- 
times, in effect, be specifically enforced by injunc- 
tion, as where the agreement of an eminent singer 
or actor is to sing or act for the plaintiff exclusively. 

Injunctions have also been granted to restrain an 
author, who had covenanted not to do anything det- 
rimental to the sale of a book which he had sold to 
the plaintiff, from publishing a rival work on the 
same subject, and to restrain the carrying on of cer- 
tain trades by a lessee contrary to the covenants of 
his lease.® 

* See Partnership ; Post, § 686. 


^Ante, § 46 . 



CHAPTER XIX. 

DISCHAKGB OF RIGHT OF ACTION RESULTING FROM 

BREACH — LIMITATION OF ACTIONS ACCORD AND 

SATISFACTION — ARBITRATION AND AWARD 

Liniitaiion of Aciions 

§ 352. General iiriiiciple. — It is a maxim both of 
law and policy that laws should assist the vigilant, 
not those who sleep over their rights. While this 
principle is best and most frequently exemplified by 
certain statutes, called statutes of limitations, the ob- 
ject of which is to bar out stale and doubtful claims 
by taking away the remedy for their enforcement after 
a certain period of quiescence on the part of the cred- 
itor, there are some other matters wdiich may be use- 
fully examined first. 

§ 353. Gominou law — Stale debt — Presninplion. — 
While the creditor’s delay, however long, in suing, 
did not debar him of his remedy or destroy his debt 
at common law, yet the lapse of twenty years raised 
a presumption that the debt had been paid, whether 
it was due on specialty, on judgment, or on 
simple contract, provided there had, in the meantime, 
been no recognition of it by the debtor. Further- 
more, courts of equity and of admiralty frequently 
refuse to enforce claims which, from lapse ot time, 
they deem to have grown stale and to he prosecuted 
in had faith. Such, in outline, is the law, inde- 
pendent of the statute of limitations, still acted upon 
in cases the statute does not reach. 

(144) 
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<1} 354. The statute of limitations. — What was at 
t'oiiitnoii law a mere presumption the statute of lim- 
itations has raised into a positive bar, by providing 
that actions for the enforcement of certain debts and 
claims must be commenced within a certain time or 
not at all. The statute says, in effect, to plaintiffs 
“You have had a reasonable time during which doors 
of the courts have been open and their machinery 
ready to move in your behalf, you have failed to avail 
yourself of the privilege accorded you, and now, the 
time having expired, the courts are closed against 
you, for were this not so litigation would be perpet- 
ual, tides would never be at rest, courts would be 
flooded with stale and doubtful claims, and parties 
might be called upon to pay again what they had 
paid before, or else to preserve their receipts and 
vouchers indefinitoly.’’ After the statute of lim- 
itations has thus cut off the remedy upon a debt or 
claim, it is said in popular language to be “outlawed,” 
or, in law phrase, to be “barred.” 

§ 355. Destroys the remedy, not the right. — ^The 
statute, it is haid.bars the remedy, and not the right. 
The contract or debt is still in existence as a moral 
obligation, according to most courts, though there 
is no remedy for its enforcement after the lapse 
of the statutory time. Thus, a lien on personal 
property by pledge is not destroyed by the running 
of the statute against the debt, though the remedy 
by action to recover the debt is gone:^ 

§ 356. How long the statute runs. — While the 
general rules pertaining to the interpretation of the 
statutes of limitations have considerable uniformity 
and permanence, the periods allowed in different 
states within which actions of various kinds must be 
commenced differ from each other, and are occasion- 
ally changed, rendering it impracticable to give a 
compend, analysis, or index of the different statutes^. 

§967, 

Com. Law— 10. 
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In the majority of states the time for the commenct - 
merit of actions upon most simple contracts is limited 
to SIX years after the cause ol action accrued. Upon 
sealed contracts, the time is oiten ton and oven twenty 
years, and the same or a longer time is allowed for 
the enforcement of a judgment 
§ 357. When the statute begins to run. — Tlio stat- 
utes always provide that actions shall be brought 
within some specified time “ after the cause of the 
action has accuied,” that is, from the time an action 
might have been brought. Thus, it credit is given, 
the statute begins to run not from the date when the 
debt was contracted, hut from the time when pay- 
ment is due. So, against a debt payable on the 
happening of a certain event or contingency, the 
statute begins to run from the happening of such 
event or contingency In all cases where demand is 
necessary to fix the liability of a party, the statutory 
time is computed from the date of the demand and 
not from the date of the contract, or other matter 
upon which the debt is based. Upon notes and 
other obligations for the payment of money only 
“ on demand,” the statute runs from the date of the 
debt and not from the date of an actual demand, for 
it is held, somewhat harshly, that no demand in fact 
is necessary to perfect the creditor’s right of action, 
the suit itself being sufficient demand. But whether 
this applies to bankers’ certificates of deposit is vari- 
ously decided.^ That it does not run against an ordi- 
nary deposit in bank subject to check, until demand 
is actually made or some act of the banker has dis- 
pensed with it, seems well settled. An obligation 
for the payment of money, specifying no time of 
payment is payable in legal effect on demand, and 
the statute runs from its date. 

§ 358. Mutual accounts. — ^In the case of mutual 
accounts, that is, those containing both debits and 
credits, most courts recognize an exception to the 
* Post, §607. 
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geiieial rule, and the btatute is held to run, not 
againbt each item separately from its date, but 
agaiii&t the balance from the date of the last item 
But the account must be open and curieni and must 
consist, not of items on one side only, but of mutual 
credits, which it appears the parties intended should 
be set off against each other. Mere charges on one 
side and payments on the other do not, it seems, suf- 
fice 

§ 350 Matters postponing or interrupting the run* 
ning of the statute. — It generally stated that noth- 
ing can ever interrupt the lunning of the statute 
And this IS iriiG unless the statute expressly provides 
otherwise. All the statutes, however, make excep- 
tions, and certain matters will, by the express teims 
of the statute, either prevent it from beginning to 
run, or interrupt its running after it has commenced. 

The infancy or insanity of the plaintiff is an al- 
most universal exception that postpones the running 
of the statute. But insanity of a plaintiff occurring 
after the cause of action has accrued will not post- 
pone the running of the statute, unless it is express- 
ly so provided. 

Absence of the plaintiff “beyond seas,’’ meaning 
out of the state, or, sometimes, the United States, is 
an exception in some statutes. 

By most of the statutes the absence of the defend- 
ant from the state or country where the cause of ac- 
tion accrues, is an exception postponing the running 
oi the statute. Absence from the state when the 
cause of action accrues must he distinguished from 
subsequent absence or removal fiom the state. 
Such subsequent absence or removal will inter- 
rupt the running of the statute only where it is 
expressly so provided, and is independent of pro- 
visions as to absence at the time the cause of action 
accrues, and a residence out of the state must 
usually be acquired, at least for the time being. A 
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mere temporary absence upon bu'snieus or plea&iiie it, 
not enough 

§ 360. How as to fraud eoucealed. — In many juris- 
dictions, including the United States courts, it is 
the settled rule that in cases ot fraud, concealed by 
the plaintiff from the detendaiit, the statute runs, in 
equity at least, not from the time the cause of action 
accrued, but from the time the plaiiitift discoveied, 
or might with reasonable diligence have discovered it. 

§ 361. Jfewproniise — ^Acknowledgiiieiit . —Any f i esli 
and unequivocal promise to pay a debt once barred by 
the statute revives the remedy and causes the statute 
to run anew from the date of such promise. Such 
new promise gives rise to a new < ause of action 
founded upon the old debt as a consideration And 
a new promise to pay a debt, made alter the statute 
has commenced to run but before the original cause 
of action has been barred, causes the statutory time 
to run anew from the date of the new promise. 

§ 362. Sufficiency of promise or acknowledgment 
— Writing, — A new promise, direct and unequivocal, 
to pay the debt is sufficient. But if it be to pay 
upon condition, as when able, or when in funds, 
the plaintiff must, in order to recover on the new 
promise, show performance of the condition, as, that 
the defendant was able or in funds A bare admis- 
sion by the debtor without more, that he owes the 
debt, will not, in most states, remove the bar of the 
statute. It must, to have that effect, be consistent 
with a promise to pay, so that the law can infer such 
promise from the acknowledgment itself. If accom- 
panied by a distinct refusal to pay, it would be every- 
where insufficient. But further the decisions are not 
harmonious. In many states a new promise or ac- 
knowledgment must be in writing and signed by the 
party to be charged^ though otherwise, as to its suffi- 
ciency, the law remains the same. Except in three 
or four states, this does not change the effect of part 
payment, so as to require written evidence thereof 
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§ 3G3. Part jiaymeiit, — Pai*t payment ot principal 
or interefat usually causes the statute to run again 
from the date when it was made, whether the debt 
lias been barred or not, on the ground that as actions 
speak louder than words, it lurnishes a ground for 
implying a new firomise to pay. The part payment 
may be in property accepted by the creditor, or by 
the bill or note of a third person But the payment 
must be made as a part of a larger debt, otherwise it 
will be a payment only so lar as it goes, leaving the 
balance outlawed as before And if there is a dis- 
tinct denial of any debt beyond the sum actually 
paid, the bar of the statute will remain as to the rest 

^ 364. By whom. — The acknowledgment or part 
payment must, in order to remove the bar of the 
statute or set it running anew, be made by the debtor 
or his authorized agent, and except in a few states it 
must be made to the creditor or his authorized agent. 
Whether one of several joint debtors not a part- 
ner, and not specially authorized to bind the others 
by a part payment, new promise, or acknowledg- 
ment, can take the debt out of the statute as to the 
rest, has been differently decided * 

Accord and Satisfaction 

§ 365. Befluition. — Accord and satisfaction is a 
common method of discharging a contract or a cause 
of action, whether it arises from a breach of a con- 
tract or the commission of a tort, and may be defined 
as the substitution of an agreement between the par- 
ties in satisfaction of such a cause of action and an 
execution of such agreement. Thus : A owes B 
$o0 ; A gives, and B receives, a cow, in full satis- 
faction of the debt ; such debt is discharged as com- 
pletely as if it had been fully paid in money. 

§ 366. The rule of consideration herein. — ^The rule 
of consideration has received a somewhat strained 
^Post, § 703 . 
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and technical application Lo the subject befoie us 
Thus, if in the case above, B had agreed to forego 
the debt without payment or without performance, 
such agreement would be no defense in the absence 
of a sealed release, upon the ground that there was 
no consideration for B’s agreement to waive his 
rights; and had A paid and B received $25 in full 
satisfaction of the $50 debt, the satisfaction would 
have been good only to the extent of the amount 
actually paid, upon the ground that B had no con- 
sideration for his promise to forego the rest But 
while the rule exemplified by these cases is settled 
law, except in a few states where stain tes have 
altered the rule, it is said to be entirely teciinical and 
not very well supported by reasons. The courts, 
therefore, have been equally technical on finding a 
consideration beyond the part payment to support 
the defense of accord and satisfaction 

§ 367. What a sufficient consideration. — 1 f , in con- 
sideration tiiat the debtor will pay a part befoie the 
debt is due, nr at a different place, the creditor agrees 
to forego the rest, this is sufficient, and a payment 
and acceptance of the part at the earlier date or at 
such different place will discharge the debt. 

And if the debt is unliquidated, uncertain or m 
dispute, the payment or acceptance in full of a smaller 
sum than may prove to be really due is a complete 
satisfaction. 

And if in discharge of a money debt the creditor 
accepts in full some difierent thing, as merchandise 
or services, he can not sue, for the law will not dis- 
turb the estimate of value which the parties have 
made, though the thing received be clearly less in 
value than the debt. Upon tbe same principle, if 
the debtor receives in full satisfaction the obligation 
of a third person, though for a less sum, the debt 
is discharged, and the debtor’s own negotiable note 
given and accepted in full is a satisfaction of a larger 
debt, is likewise a complete discharge, the considera- 
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tioii being llie supposed benefit to the creditor arising 
from the transferable quality of the note. 

If in satisfaction of a larger sum the creditor takes 
the debtor’s mere promise of a smaller sum, the res- 
idue is not discharged except as above. But if the 
debtor’s promise to pay a smaller sum is accepted, 
provided it be secured by surety or by pledge or lien, 
and this is done, the satisfaction is complete. 

§ 368. Same — Several creditors — Composition. — 
If several creditors of the same debtor agree with the 
debtor and each other to accept in full satisfaction 
less than is really due, all are hound as soon as the 
part payment is made, for the forbearance of each 
IS supposed to benefit the others who might other- 
wise lose their debts. Such an agreement is called a 
composition with creditors, and if it is embodied in a 
sealed writing the instrument is called a composition 
deed. Yet all are bound if they have all agreed, 
even where there is no seal, provided they have not 
been defrauded * and the debtor has performed or 
offered to perform his part of the agreement. 

§ 369. Sealed release. — One may release a single 
creditor or any number of creditors by an instiumeiit 
under seal without payment of the whole or any part 
of the debt, for the seal imports consideration, or, 
more properly, supplies the place of it. 

§ 370 Accord executory. — It is generally laid 
down that accord without satisfaction is no bar. 
This means that unless the debtor has given and the 
creditor received what it was agreed upon between 
them should satisfy the debt, there is no defense to 
an action for the original claim. But this does not 
mean that the acceptance of a new promise in place 
of the old is not a good defense where it is the 
clear intention of the parties that the new promise 
rather than the performance shall satisfy the debt, 

^Ante, § 240 . 
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as where a debtor’s note ib received in absolute pay- 
ment of a pre-existing obligation 


Arbitration and Award. 

There is a growing tendency among business men 
to avoid the coiiits and to settle their disputes by 
arbitration before persons of their own choosing. 
They often feel that they can obtain a more intelli- 
gent, prompt and satisfactory determination from the 
expeiienced and sensible lawyers and niercliauts 
whom they select than they can expect from the aver- 
age jury. 

§ 371. Defliiition. — Arbitration is the investigation 
and determination by one or more unofficial persons, 
called arbitrators, of matters in dispute between con- 
tending parties, who have chosen them to determine 
the same The agreement or contract by which the 
parties undertake to refer a matter to arbitration is 
called a submission. The judgment of the arbi- 
trators, and also the paper on which it is written, is 
called an award. Generally all civil matters of 
doubt or difference may be submitted to arbitration 

§ 372. Arbitration purely voluntary — ^Tlie submis- 
sion. — A submission to arbitration is a purely volun- 
tary act on the part of the disputants. But in many 
states are statutes which, while they do not make 
arbitration compulsory, prescribe a certain form for 
the submission, and provide specially for tho en- 
forcement of awards where the parties have pro- 
ceeded in strict accordance with the statute. 

The submission, at common law, may be oral or 
in writing, sealed or unsealed. But where the thing 
in controversy can be transferred only by writing or 
under seal, an award purporting to pass the title is 
void unless the submission was in writing or under 
seal Submission under statutes must be in the 
form prescribed by the legislature. 
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§ o7o Ktfeet of submission on Ibo jurisdiction of 
courts. — While cui agioement to leter legal disputes 
to arbitration be valid, no such ygreemeut 

can oust of their jurisdiction the ordinary tribunal 
to which a litigant might appeal, and no court 
of equity will enforce it The party refusing 
to abide by his agreement to arbitrate may still re- 
soit to the courts, but may bo liable, m an ordinary 
action for damages, ior breach ol his agreement to 
aibiirate As parties to contracts may bind them- 
selves by btipiihited damages,^ so they may bind 
themselves by evpre&s agreement that the amount of 
damages shall be settled oi detei mined by arbitrators 
before any suit sliall be brought When such is the 
case, arbitration or an offer to arbitiate the amount 
of damages is a condition precedent to the right to 
sue 

§ 374 Effects of award — Impeachment. — An 
award once properly made is binding on the paities 
It operates between them substantially as a judgment 
of a court, and while unimpoached for cause, it is, 
ill like manner, final and conclusive as to all matters 
submitted to and passed upon by the arbitrators. But 
if an award is clearly the result of fraud, partiality 
or misconduct on the part of the arbitiators, it will he 
set aside To hear the statements or talk with a 
party privately touching the matters in dispute be- 
fore the award is made up is misconduct. As to 
mistakes of law or fact, the decisions are not in har- 
mony. It seems to be the prevailing view that an 
error of law, or a mistaken judgment as to the exist- 
ence of given facts, is not ground for impeaching the 
award and throwing the case into the courts for a 
retrial 

* A»fe, § 345. 


* Jost, § X117, 
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BY WHAT LAW THE CONTRACT IS GOVERNED. 

§ 375. The general rule. — ^Tiie laws of a state or 
nation have no force or authority outside its bounda- 
ries, except so far as it is the law or policy of other 
states or nations to recognize and enforce them. But 
the courts oi one state or nation often recognize and 
give effect to the laws of other states and nations on 
the ground, it is said, of comity. The comity of 
states and nations is the species of courtesy, largely 
reciprocal, existing between them, arising from 
deference and good feeling, and motives of policy, 
convenience and justice. For the purpose of this 
discussion the several slates of the Union are to be 
regarded, for most purposes, as {oreign to each 
other. 

Laying aside other matters of private international 
law, or the conflict of laws, as the subject before us is 
called, the following may be considered quite well 
settled as applicable to contracts generally, 

§ 376. Law of the place of eontraeting. — ^The law 
of the place where the contract is made determines, 
in general, its validity and interpretation, and if 
valid where made it is usually valid everywhere, 
while a contract void where made is void in every 
other place. But the rule that a contract valid 
where made is valid everywhere is subject to the im- 
portant exception that no state will recognize as 
valid any contract that is contrary to the policy of its 
laws, or destructive of the interests of its citizens, or 
contrary to the prevalent notions of good morals, or 
(154) 
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in fraud ot its laws, though such contract was per- 
fectly valid and enforceable where made. 

§ 377. Place of performance. — Subject to the rules 
above, the law of the place where a contract is made 
ordinarily deteriuines for all courts in all places its 
validity and construction. But this is true only 
where the contract is to be performed where made. 
If it appears that a contract ma<le in one place was 
intended to be performed in another place, or was 
made wuth unmistakable refereiu'e to its laws, then 
iu will be governed, as to its construction, validity, 
obligation and the mode of performance, by the law 
of the latter place 

§ 378. Beal property. — ^Land is governed by the 
law of the place where it is situated, and the title 
thereto can be acquired and lost, whether by grant, 
by contract, or by operation of law, only in the man- 
ner prescribed by the law of the place where it lies. 

§ 379. Place of enforcement — ^Bemedy. — ^The rem- 
edy and procedure for tho enforcement of a con- 
tract is governed, as a rule, solely by the law of the 
place where the remedy is sought; for courts can not 
adopt the remedies and forms of trial prevailing in 
foreign courts without great and manifest incon* 
venience. So a court applies the statute of limita- 
tions in force where it sits, whether the debt is 
barred by the statutes of the state or country where 
the contract was made or to be performed, or not, 
unless, by the law of the place vrliere the contract 
was made, the statute was so framed as to destroy the 
right as well as the remedy. 

Anfhoriiies. 

The latest American treatise on contracts is Beach 
on Contracts, 1897, in two volumes, particularly 
valuable for its ample citation of the latest decisions. 

Parsons on Contracts, of which the 8th edition, 
1898, is the latest, has been the standard American 
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authoiity on the geneial subject fui niaii} jeais 
Its volume and the methods of arrangement are such 
as render it better to be consulted than to be read in 
course by those seeking a knowledge of general piin- 
ciples. There are other works on the subject, chiefly 
English, having similar value. 

Bishop on Contracts, 1887, is a treatise ol excep- 
tional merit, being lemaikable tor the accuracj- and 
force with which general principles are stated and 
developed. Lawson on Contracts, 1896 , Olaik on 
Contiacts, 1895, and Harrinian on Contracts, 1897, are 
chiefly designed for students’ use Pollock on Con- 
tracts, 2d Am edition, 1886, a very philosophical 
woik by an English jurist, treats chiefly of the 
formation of contracts. Anson on Contiacts, another 
English work of which there are several American 
editions, has suggested the arrangement of the gen- 
eral subject as so far developed. 

Benjamin’s Principles of Contract, 1898, contains 
a surprisingly accurate statement of general princi- 
ples within a very small compass. Teachers will find 
it a great help in refreshing their minds by review. 

Keener on Quasi-Contract treats of the so-called 
“ contracts created by law.” 

On such special topics as fraud, duress and undue 
influence, much learning will be found in works on 
equity, and in such special works as Bigelow on 
Fi'aud 

Browne on the Statute of Frauds, 6th edition, 
1895, treats exhaustively of that important statute 
On the Statute of Limitations, see Wood on Limita- 
tions, 2d edition, 1893. 

Public policy in the law of contracts is exhaustively 
discussed in Greenhood on Public Policy, 1886. 

Standard works on torts, domestic relations, equity, 
damages and other special branches will be found 
helpful. 



CHAPTER XXI. 

NEGOTIABLE CONTBACTS, WITH PARTICULAR REFERENCE 

TO BILLS OF EXCHANGE AND PROMISSORY NOTES. 

§ 380. lu geueral. — Having discussed tlie naxuie, 
formation, interpretation and dischargeof contracts in 
general, we now come to examine the law governing a 
( lass of contracts that play a most important part m the 
commercial and economic operations of modem so- 
ciety. These contracts are called negotiable, and 
form, as it were, a kind of exchange medium or sub- 
stitute for money, economizing the use of currency 
and the precious metals to an enormous degree. In 
fact, their very use as a substitute for money has 
served to formulate with respect to them a body of 
law in many respects different from that whiclx gov- 
erns ordinary contracts The instruments in ques- 
tion are, most commonly, bills of exchange, promis- 
sory notes and bank checks, for to them the quality 
of negotiability is most frequently annexed. 

Nature and Elements. 

§ 381, Assignability and uegotiabiUiy contrasted. 
— Wb have already seen that the rights under a con- 
tract may usually be assigned, so as to enable the 
assignee or purchaser of them to sue and recover if 
the party from whom he derived his title could. We 
have also seen that the assignee of an ordinary debt 
or chose of action is subject to be met in the enforce- 
ment of his claim by whatever defenses existed or 
arose between the debtor and original creditor, 

(157) 
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not only at the tune of ufasignment, hut down to llu 
tune wlion the debtor had iiotice of it. Furtherinoi o, 
the assignee is permitted to sue at law, in tlie ab- 
sence of statute, only in the name of Ins assignor.^ 

If an instrument is negotiable, however, its assign- 
ment in conformity with mercantile custom gives the 
assignee a legal title and a right to sue in his own 
name. No notice to the debtor is net^essary to })er- 
fect this title, and the assignee may enforce payment 
by suit without being subject to be met by defensos, not 
apparent upon the face of the paper, of which he had 
neither knowledge nor notice at the time ho took it 
and gave value for it. In this respect a negotiable 
instrument is analogous to money, for one who takes 
coin or currency from a thief or a finder without 
knowledge of the loss or theft, giving value in ex- 
change therefor, can hold it against tlie world, in- 
cluding the true owner. In fact, this very rule as 
to theft or finding applies to negotiable instruments 
which, being payable to bearer, or indorsed in blank, 
are transferred like money by mere delivery. These 
rules are grounded in public policy which demands 
that both money and the instruments which do its 
work should be taken fearlessly, so that their circu- 
lation will be encouraged and promoted. 

§ 382. What instruments are negotiable. — Origi- 
nally the quality of negotiability was conferred by 
the custom of merchants upon foreign hills of ex- 
change alone Later it was extended to domestic 
hills, promissory notes and bank checks. But even 
these instruments may be drawn in such form as to 
be non-negotiable, when they are subject, in general, 
to the ordinary law of assignment.® 

§ 383. Bills of exchange, definition and nature. — 
A hill of exchange is an unconditional written order 
§ 243, w?. 

* Tn a few states notes are only negotiable when payable at a 
bank, or when, in addition to the ordinary words of negotiability, 
they contain the words, “without discount or defalcation,” or the 
words, “value received.” 
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by oue person upon another, directing him to pay to 
a third person, or to his order, or to the bearer, a sum 
of money therein named. The term dratt is some- 
times used as the equivalent ot bill of exchange, but 
it is a more general term and includes other orders 
for rmney, or even for goods The party who draws 
a bill is called the drawer; the party upon whom it 
is drawn is called the drawee, and the party in whose 
lavor it is drawn is called the payee. 

A bill of exchange is commonly in the following 
iorm: 

£1,000. New York, July 1, 1894. 

Ten days after sight of this first of exchange 
( second and third unpaid ) pay to the order of Henry 
Houghton one thousand pounds sterling, and charge 
the same to the account of William Whitnall. 

To George M. Powers, London, England. 

As illustrating the use* of this bill, suppose Whit- 
nall, of New York, has sold to Powers, of London, a 
quantity of flour worth £1,000, and that Miles, of 
New York, has bought of Wilson, of London, a quan- 
tity of cloth worth a like sum. If the indebtedness 
of these parties were to be adjusted by the shipment 
of coin £2,000 would be withdrawn from the chan- 
nels of trade during the period of transportation. 
Add to this the co&t of insurance and shipment and 
the trouble and inconvenience to the parties, and we 
have some idea of the advantage derived from the 
use of a bill of exchange. In this case Houghton 
pays Whitnall for the bill in New York, and is then 
entitled to receive the money in London. Houghton 
transfers his title to these funds to his London cred- 
itor by indorsement; that is, by writing upon the 
back of the bill, “Pay to the order of Edward Wil- 
son,” and transmits it to Wilson. Wilson presents 
it to Powers, in London, who writes on the face of 
it, “Accepted, July 12th, 1894,” and signs his name. 
On the thirteenth day after acceptance Wilson pre- 
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sents the bill to Powers, who pays it kSo far as the 
transportation of the money is concerned, the wheat 
and cloth have been made to pay for each other. 
This transaction is a simple illustration of what is 
done every day in the business world. 

This bill has still another use. It may pass from 
hand to hand very much like money. Wilson may, 
during the thirteen days it has to run, transfer liis 
title to Jones by an indorsement like that through 
winch he acquired his title Jones and others 
after him may transfer the bill in like manner in the 
payment of debts or in consideration of money or 
goods When it is finally paid by Powers at matur- 
ity it may h^ve served the purpose of money in an 
indefinite number of transactions. 

§ 384. Foreign and inland Mils. — foreign bill of 
exchange is a bill diawn in one state or country and 
payable in another state or country; an inland bill 
of exchange is a bill drawn and made payable in the 
same state or country. 

The distinction between foreign and inland bills of 
exchange is important for several reasons. If a for- 
eign bill is dishonored by non-payment or noii-ex- 
ceptance it must be protested in order that the drawer 
may be held liable for its payment.^ The distinction 
is also important in determining what law is to gov- 
ern m respect to the validity, interpretation and 
effect of the contracts of the several parties interested. 
A bill drawn in one state of the Union and payable 
in another is a foreign bill. 

§ 385 Sets <jf exchange. — Foreign bills of ex- 
change are usually drawn in triplicate in order to 
expedite their transmission and insure their receipt 
by the payee. The three bills are called a set. In 
law they all constitute one instrument, each being 
so worded as to give warning of the others. Thus, 
the first would read, ‘'Pay to the order of A this 
first of exchange (second and third unpaid),’* and 

^ Fast, §§ 484 and 4S0, et seq. 
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the second and third would give warning of the others 
in like manner. Where one of the bills of a set is 
paid the others stand "void. But the drawee should 
take care not to accept more than one part, for if he 
accepts more he may be liable to different holders of 
the several parts. Only one part should be indorsed 
and negotiated, for if the payee negotiates two or 
more parts he may be liable as an indorser for the 
payment of them to all the different holders in 
whose hands the}’’ are dishonored. 

§ 380. Note — ^Definition and use. — promissory 
note IS an unconditional written promise to pay to 
another's older or to bearer a specified sum of mon- 
ey at a specified time. The party promising is called 
the maker , and the party to whom the promise is made 
is called the payee. 

A negotiable note is commonly in the following 
form : 

$700 Detroit, Mich., Oct. 1st, 1894. 

Sixty days after date I promise to pay to the order 
of Frank Boyd seven hundred dollars, value re- 
ceived, with interest at five per cent, per annum un- 
til paid. Joseph Armstrong. 

Armstrong buys goods of Boyd on sixty days' time 
and gives him a note as above. Before the term of 
credit has expired, Boyd needs money or additional 
goods. Cook is willing to let him have either, pro- 
vided he will give him this claim against Armstrong. 
Boyd transfers it to Cook by indorsing it on the back, 

Pay to the order of Cook " Cook may indorse it 
further, and so may his transferee. The contract 
may thus pass from hand to hand indefinitely, per- 
forming as it goes the function of money, until it is 
finally presented to Armstrong at maturity and paid 
by him. 

§ 387. Cheek, definition, nature and use. — A check 
is a brief order or draft on a bank or banker, direct- 
Oojt, La,w— 11. 
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ing the payment of a sum of money to a third person 
on demand. 

The parties are called the drawer, drawee (bank), 
and payee, as in a bill of exchange. 

Milwaukee, Sept. 9th, 1897. 
First National Bank, Milwaukee : 


Pay to the order of Albert Barnes. $200.00 

Two Hundred Dollars. 


B. J. Johnson. 

While a check has many of the characteristics of 
a bill of exchange, it is in some respects essentially 
different. It is always drawn upon a bank or 
banker, while a bill may, but need not be, so drawn, 
and is payable upon demand without grace. The 
importance of distinguishing between checks and 
drafts, however, may not be clear without some ex- 
planation. A check is not subject to the law of ac- 
ceptance in the ordinary sense ; and though it may 
be certified, which is very similar to acceptance, cer- 
tification usually releases the drawer, while accept- 
ance of a bill does not. Some other differences and 
distinctions will be noticed later 
When one has deposited money in the ordinary 
way the bank becomes the debtor of the depositor, 
expressly or impliedly agreeing to pay back the 
funds, which it virtually borrows, upon the written 
order or check of the depositor, at such times, in 
such sums, and to such parties as the order or check 
directs 

Suppose Barnes deposits in the same bank with 
Johnson He buys goods of Johnson and gives his 
check for the price. When Johnson deposits he may 
hand Barnes^ check to the banker with any other 
checks or money. So far as this cheek is concerned 
the banker has merely to debit Barnes and credit 
Johnson. Payment has thus been made without 
the handling of money. But instead of depositing 
* See Checks, post, § 490, et seq. 
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iLs check, Joluibon might have transferred it to 
)ues. ami Jones to Brown. It might have circu- 
,ted as money and performed its functions in a 
umber of transactions before being finally presented 
( the drawee bank and credited to a depositor, or 
lid in cash. 

Banks constantly pay checks drawn on other banks 
? credit them to their depositors. The mutual de- 
its and credits thus arising between the banks of 
,rgo cities are adjusted through what is called the 
ea ring-house. This is a place where the represen- 
.tives of tlie several banks meet every day, and 
Loh bank exchanges all the checks on other banks 
lat it paid or credited to depositors the previous 
ay, for all checks on it that the other banks have 
1,1(1 or credited to their customers.^ 

Of the Elements of a Negotiable Contract. 

§ 388. In general. — ^The peculiar protection which 
le law throws around bona fide holders of negotiable 
istruments is because they represent money and do 
s work. A contract lo be negotiable, therefore, 
.list possess certain elements necessary to make it an 
leqiiate and proper representative of money. If any 
le of these elements is lacking the iiifatrument has 
ot the quality of negotiability, though it may still 
3 assigned so as Jo give the assignee tlie rights of 
is assignor, hut no greater or better ^ 

§ 389. Mnst b© in writing — Signature. —Wiiting 

absolutely essential to a negotiable contract, for a 
LPre oral bargain can not pass as money. Writing 
iclndcs printing and engraving as in the case of 
mtracts generally. A bill or note, written or in- 
jrsed with pencil, is good, though ordinary pru- 

^Tha clearing-house will he found explained in all modern 
3rks on banking and in most standard works on political 
onomy. 

* Jwfe, §§S81, 246. 
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deuce suggests ilie use of ink, except for tlie printed 
parts. An unsigned paper is not a bill or note. But 
the signature may be by initials. It may be written 
by the party bound or by his authorized agent. 

§ 390. Bills and notes should not be sealed. — 
Where the distinction between sealed and unsealed 
instruments is still maintained, the addition ot a 
seal to a bill or note destroys its negotiability It 
becomes, in effect, a bond or specialty, and is not 
subject to the law merchant, but to the rules ol the 
common law goyerning sealed instruments. But by 
statutes in some states, sealed bills and notes are ne- 
gotiable, and in those states where the distinction 
between sealed and unsealed contracts has been abol- 
ished, the addition of a seal to a promissory note or 
bill of exchange does no harm 

§ 391. The date. — No prudent person would pur- 
posely omit from a bill or note so important a matter 
as the date. Yet a bill or note from which the date 
has been omitted is valid, and would be given effect 
from the time it was shown to have been delivered. 
But the date expressed in the instrument is prim a 
facie the date upon which it was delivered, though 
as between the immediate parties delivery may be 
pro-rcd to have been made at some other time. But 
the date is a material part of the instrument, and its 
alteration, without the consent of the parties bound, 
will avoid it. 

§ 392. Promise or order must he positive. — ^Every 
note must contain a promise. A mere acknowledg- 
ment of indebtedness without any promise of pay- 
ment is not a promissory note. Thus, a simple I. 
0. U, is not a promissory note. But if there is an- 
nexed to the acknowledgment of indebtedness a 
promise of payment, the instrument becomes a note. 
There are authorities, however, that seem to consider 
a mere due bill to be a promissory note, provided it 
is accompanied by words of negotiability. 

A bill of exchange must contain an order and not 
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the request of a favor iiierelj’ Bui the polite expres- 
sion, “Please pay,” will not deprive the instrument 
of the character of a bill, if it appears that an order 
was intended rather than the request of a loan as a 
matter of favor. 

§ 393. Order or promise must be unconditional. — 

A promise or order payable upon a contingency 
which may never happen is not negotiable even 
when expressly payable to bearer, or to the order of 
the payee, though it may be valid as a contract, and 
assignable. Thus, a promise to pay when certain 
property is sold, or when a certain ship arrives, is 
not a negotiable note, for it is not a proper substi- 
tute for money. But the mere fact that the paper is 
payable only upon the happening of some event 
therein specified does not destroy its negotiability 
provided such event must happen some time. Thus, 
a bill or note payable a certain length of time after 
the death of a party is negotiable. 

It is uniformly held that a bill or note payable out 
of a particular fund is not negotiable, for its payment 
is, in effect, contingent, not only upon the existence 
of the fund, but also upon its suflBciency. Thus, a 
direction or order to pay out of the proceeds of certain 
property is not a negotiable bill. Yet if the instrument 
is not in fact payable out of a particular fund, its ne- 
gotiability is not destroyed by the fact that a certain 
fund is indicated out of which the drawee may reim- 
burse himself, as “ Pay to the order of X $500 and 
take the same out of my share of the grain.” The 
acceptance by the custodian of a particular fund of 
a draft drawn upon it renders such draft negotiable. 

§ 894. Must be payable in money. — A contract 
which is payable in something other than money is, 
in the absence of statute, non-negoiiable. Thus, a 
note payable in goods, which is commonly called a 
chattel note, is not negotiable. So, an order for 
goods is not a negotiable bill, though payable to or- 
der or bearer. 
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A contract payable 111 bO many tlollai’b I's cloaily 
negotiable, as the holder has the right to demand 
legal tender. But the term, ^‘current funds, ’ ’ includes 
whatever passes current as money in the place where 
the paper is payable, though not a legal tender. 
Paper payable in current funds has been held to be 
negotiable in some states and in several others it has 
been made so by statute. But it is probably the bet- 
ter opinion that a bill or note payable in current 
funds is non-negotiable except by statute. So, it is 
generally held that a paper payable in bank notes is 
not negotiable. 

A bill or note expressly payable in the currency of 
a foreign country is non-negotiable But the mere 
fact that the amount of the paper is expressed in the 
terms of a foreign currency does not render it non- 
negotiable. A bill drawn in England on New York 
and expressed to be for so many pounds would be 
construed as a bill for an equivalent sum in our own 
money. 

§ 395. Amount must be certain. — Where the 
amount to be paid is nneertam the instrument is not 
negotiable. If the contract is to circulate as money 
it is as necessary to know the precise amount of money 
of which it is to take the place and do the work, as 
to know that it is to be payable in money at all. 
Thus, a promise to pay a certain sum, subject to the 
deduction of uncertain charges, is non-negotiable, 
and so of a note for the proceeds of a certain consign- 
ment, or a draft for “whatever you may collect for 
me But as that is certain which can be made 
certain, a promise to pay to bearer a fixed sum per 
acre for a certain number of acres of land is negotia- 
ble. 

While it is usual to express the amount to be paid, 
both in words in the body of the instrument and in 
figures in the margin, the common law does not re- 
quire it. If there is a variance between the words 
and figures, the words control; if figures only are 
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u&od, the holder may fill up the blank to correspond 
with them. 

Whether a note containing a stipulation to pay at- 
torney's fees, if suit be brought at maturity, is nego- 
tiable, is a subject upon which the courts are divided. 
Many courts hold such instruments non-negotiable, 
regarding the amount as uncertain. Other cases 
hold, apparently with the better reason, that inas- 
much as the stipulation for attorney's fees does not 
become operative until such paper has, by dishonor, 
lost the quality of negotiability in the lullest sense, 
that it is negotiable. It has even been urged that a 
bill payable “with exchange/' or, with current ex- 
change, is not negotiable, but this is not the prevail- 
ing view. 

The addition of a power of attorney, authorizing 
tlie holder to confess judgment, or a waiver of the 
benefit of the exemption laws has been held to render 
the instrument non-negotiable. But the present ten- 
dency is to treat such paper as negotiable, provided 
the other essential elements of negotiability are pres- 
ent. The distinctions and refinement in which some 
of the courts have indulged are too numerous for ex- 
amination here, and must be sought in professional 
works and in the decisions. 

§ 396. Must be payable iu money only. — ^A. negoti- 
able instrument must be payable in money only. If 
it involves other matters, such as the delivery of 
goods or the performance of services, it is non-nego- 
tiable, unless otherwise provided by statute. 

§ 397. Certainty as to payee. — ^The party entitled 
to payment should be certain. But it is well settled 
that a hill or note payable to bearer is negotiable. 
It passes by mere delivery, like coin or currency, 
and whoever has possession of it is presumptively 
the true owner and entitled to payment. ' 

A note payable to A or B is not negotiable. 

§ 398. Negotiable words. — ^The intention of the 
parties to make a negotiable contract must appear 
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from the language of ilie instiument itbtlf, uii]i&s 
statute hab conferred negotiability upon iii&ti unioiitb 
of a certain kind independently of the ubc of paitit - 
ular words. The words commonly used to indicate 
negotiability are either, “ Pay to beaier,’' or, “ Pay 
to A or bearer,” which have the same effect except 
in one or two states or “ Pay to A or order,” or 
“ Pay to the order of A,” which have the same 
effect everywhere These, or words of like impoit, 
are necessary to render a pioraissory note negotiable. 
If they are omitted, it matteis not that the instiu- 
ment has all the otlior requisites of a negotiable 
instrument; it will be assignable meiely, and the 
assignee can take no greater or better rights than the 
paity from whom he acquired it 

^ 399 Delivery. — Delivery being the final step 
necessary to perfect a written contract, a bill oi note 
written and signed but not delivered is mopeiative 
Thus, where a promissory note, the oxistenco of 
which was unknown to the payee, was found among 
the maker’s papers after his death, it was held that 
no action could be maintained upon it because it had 
never been delivered. But possession of a note or 
hill by the payee raises a presumption of a valid de- 
livery. As in the case of other written contracts il 
is sufficient, ordinarily, that the party executing the 
paper relinquishes control of it in favor of tlie payee 
or bis agent, though there be no actual manual 
transfer of the paper itself. If the payee gets pos- 
session of the paper without the consent of the 
maker, he can not enforce it against the latler, 
though his indorsee may sometimes do so, provided 
he took the paper in the belief that it had been act- 
ually delivered,® 

§ 400. Blanks and filling them. — It is somewhat 
common for parties to sign negotiable instruments 
in blank, and to deliver them in that condition to 
third persons who are authorized to fill them up on 
ipoai, §429 * Post, §447. 
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ceitJLiii termb and to negotiate them for tlieir ow-^ii 
benefit or for tlie benefit of the pai ty signing If 
the party thus entiusted with the paper fills it up in 
strict accordance with his authoiity or instiuctions, 
the signer is bound If the paity entrusted acts in 
violation or excess of his authority, the signer is not 
bound to him or to any party claiming undei him 
with notice of the wioiig But where paper is thus 
entiusted to another with blanks to be filled, the 
signer will be liable to any person who takes it in 
good faith, foi value and before maturity, piovided 
what was written contoimed to the evident tenor and 
purpose of the blank, even though the holder ex- 
ceeded his authority, toi he who was fiist to trust 
must be first to suffer 

§ 401 Parties to bills and notes. — The parties to 
bills and notes must he competent to contract. A 
note or bill void or \oidable in the hands of the orig- 
inal payee for the incompetency of a paity executing 
it, is likewise void or voidable, as a rule, even in the 
hands of subsequent bona fide holders 

§402 Infants. — ^The bills and notes of infants are 
voidable only An infant may therefore plead his 
infancy when sued as a 4iawer, indorser or acceptor 
of a bill, or as the maker or indorser of a note, or 
he may ratify his contract entered into in any of 
these capacities under the geneial rules already laid 
down The promissory note or acceptance of an in- 
fant given for necessaiies piobably binds him for 
their true value. The indorsement of a minor is 
sufficient to pass the title to the paper as against 
prior parties, though he is not liable as an indorser 
upon its dishonor. 

§ 403. Married women. — At common law the hills 
and notes of a married woman, like her other con- 
tracts, are absolutely void Bills and notes payable 
to a single woman become the property of her hus- 
band if she subsequently marries, and she can not 
indorse them or collect them at maturity except by 
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his authority and as liii af^eiii. But in this country 
marriage usually has no effect upon the property 
owned by the wilo before marriage, and the common 
law in other respects has been largely changed and 
abrogated by statute/ 

Agents.® 

§ 404. Partnership and corporation. — For the pow- 
ers and responsibilities of incorporated and unincor- 
porated business associations with respect to notes 
and bills, see Corporations,® and Partnership.® 

§ 405. Of the consideration of a bill or note. — 
Every simple contract requires a consideration to 
support it, and negotiable instruments are no excep- 
tion to the rule. As befcv?een every party to a note 
or bill and every person with whom he directly con- 
tracts, or who takes the paper with notice of the 
facts, the lack, failure, or illegality of the considera- 
tion is a complete defense substantially as in other 
cases of simple contracts. But while in the case of 
other simple contracts consideration must be alleged 
and proved, in the case of negotiable instruments 
the form is said to raiso a presumption of considera- 
tion which throws the burden upon the defendant to 
show its absence. The presumption is the same 
though the words *^Walue received ’’ are omitted, ex- 
cept where statutes have changed the rule. 

§406. Same — ^Bonaflde holders for value. — After 
a negotiable instrument has passed into the hands of 
the one who took it in good faith, for a valuable con- 
sidexaiion and before maturity, however, no inquiry 
into the consideration can be made. Such holder 
may recover against prior parties unaffected by the 
fact that as to them the consideration was entirely 
lacking or had wholly or partially failed, or by the fact 
that it was illegal, unless the statute expressly de- 
clares void, contracts founded upon an illegal consid- 
eration of the kind in question.® 

§184 SPOAJ, §778. 

»Post, §644. *Poi.«,§668. 


'^Post, §446. 
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^ 407. Accommodation paper. — One may lend hib 
credit to another by signing his name as maker, 
drawer, acceptor, or indorser of a commercial iiistru- 
mont. If lie does this without consideration he is 
called an accommodation party, and the paper is ac- 
commodation paper. Thus if A wishes to borrow 
money, X may sign a promissory note in favor of A 
who may then procure it to be discounted. It is the 
duly of A rather than X to pay the note at maturity, 
and if X is compelled to pay it to the holder he may 
sue A for the amount. But the party who has taken 
the paper upon the credit of X may, of course, sue 
him if he did not know that he signed without con- 
sideration, in conformity with tlic rules stated in the 
preceding paragraph. And even though he knew 
that the paper was given for accommodation only, he 
might hold X liable, for such loans of credit are so 
common in business that they form an exception to 
the general rule requiring a consideration to support 
a bill or note, and allowing the defense of lack of 
consideration to be made against third parties who 
take with knowledge of its absence. 

Before the party to whom the loan of credit has 
been given has disposed of the paper the accommo- 
dating party may revoke his signature, and the death 
of the latter would have the same effect. But this rev- 
ocation is not available as against one who took the 
paper for value before the revocation was made 
known to him. On the other hand, one who takes 
accommodation paper, knowing that it has been 
revoked by death or otherwise, or that it has been 
diverted from the purposes for which it was given, 
can not recover thereon as against the accommoda- 
tion signer. 
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ACCEPTANCE OF BILLS.' 

§ 408. Of the general nature of acceptance. — In 
order that the holder of a bill of exchange may sue 
the drawee, the diawee must, as a general rule, have 
accepted it. Acceptance may be briefly defined as an 
undertaking by the drawee in favor of the holder, to 
pay the bill in accordance with the tenor of the bill 
or the tenor of the acceptance ^ Up to the moment 
of acceptance the drawee is regarded as a meio nomi- 
nal party to the bill, and his liability is solely to the 
drawer on accoant of the funds in his hands, and not 
upon the bill itself, either to the drawer or to the payee 
or holder. The moment the drawee accepts the bill, 
however, he becomes the principal and primary debtor 
and bound to pay it to the lawful owner. In this re- 
spect his obligation is strictly analogous to that of 
the maker of a note. The drawer who, up to the 
moment of acceptance, has been a guarantor of ac- 
ceptance, now becomes a guarantor of payment, sub- 
stantially like the indorser of a note 
§ 409. When unaccepted draft operates as an as- 
signment. — But when one draws an order or draft 
which has not been accepted and then becomes insol- 
vent, it is important to know whether such draft or 
order is such an equitable assignment of the funds of 
the drawer in the hands of the drawee as will give 
ine payee a right to the fund as against the drawer’s 
assignee in bankruptcy or insolvency, or as against 
attaching creditors By the great weight of opinion 

*Pos{, §421 
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the mere drawing of an oidinary negotiable bill of 
exchange or draft does not tiaii&fer to the payee or 
holder the legal or equitable title to the fund on which 
it IS drawn But it seems well settled that the draw- 
ing of an order foi the uhole of a designated fund 
operates, without acceptance, as an equitable assign- 
ment, and binds the debtor or custodian to hold it 
for the payee, the moment he is notified that such an 
order has been drawn But it has been held that an 
order or draft for a part oi a fund does not operate 
as an equitable assignment of so much of the fund 
as is covered thereby, though a non -negotiable order 
for part of a fund has been upheld as an equitable 
assignment pro tanto in a number of cases ^ 

Presentment for Acceptance. 

§ 410 Necessity for presentment. — ^The drawer 
and indorsers of a bill of exchange are guarantors of 
acceptance and payment. But they assume their lia- 
bility in llie expectation that the bill will be duly ac- 
cepted and paid and themselves released fiom lia- 
bility thereon. They can not be held unieasonably 
long through the holder^s neglect to present the bill 
for acceptance, if acceptance is nocesbary, for they 
are entitled to know whether the bill will be accepted 
or not, so that they may protect their rights in case 
of dishonor. 

Whenever it is the holder’s duty to present the 
bill for acceptance, and he fails to do so at the proper 
time, he loses his remedy against the drawer and in- 
dorsers, not only on the bill, but on the consideration 
or debt for which it was given or transferred. 

§411. What bills must he presented for accept- 
ance. — ^All bills payable so many days after sight or 
demand must be presented for acceptance without 
unreasonable delay, otherwise the drawer and in- 
dorsers will be released. And the same rule applies 

^ As to whether a check is an eqaitable assignment see poat, 
§493, 
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to billb payable at biglit, at least wbeio grace is al- 
lowed upon such paper. But bills payable upon de- 
mand, or a certain number of days alter date, or on 
a day certain, or upon any other ceitain event, need 
not be presented except for payment, unless the 
drawer has required or directs presentment tor ac- 
ceptance. But it is the wisest and usual course to 
present for acceptance bills piyable on a specified 
lutiire date. If, in such cases, acceptance is refused, 
the holder must proceed in the same manner as if the 
bill had required acceptance in the first instance ^ 

§ 412. By whom presentment shoald foe made. — 
Presentment for acceptance should he made by the 
holder or his lawfully authorized agent. Jn the case 
of a foreign bill the presentment should be made by 
a notary public.*’ 

§ 413. To whom presentment shonld foe made. — 
Presentment for acceptance must be made to the 
drawee or his authorized agent. A bill drawn on a 
firm may be presented to any member ot the firm, 
but a bill drawn on several who are not partners 
should he presented to all. Where the drawee is 
dead, presentment should probably be made to his 
personal representative. 

§ 414, Place of presentment. — Presentment may 
he made either at the drawee’s residence or at his 
place of business. If the bill is addressed to the 
drawee at a particular place, presentment for accept- 
ance should be made at that place. If the draw'ee 
has changed his place of business or residence, the 
holder must use due diligence in discovering its 
whereabouts and in presenting the bill. If, after 
diligent search and inquiry, the drawee can not be 
found, the bill may be treated as dishonored. 

§415. Hour of presentment. — Presentment at a 
place of business should be made during customary 
business hours. What are such hours will depend 
upon the custq;m of the place and of the business. 

1 § 472 . §§ 464 , 482 , et seq. 
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If the drawee or hi^ agent is actually found at the 
place of business the hour of probentment is imma- 
terial. It has been held that eight o’clock in the 
ev^ening is not too late to pre&ent a bill to a tiades- 
man, and it is sufficient if the bill is presented at the 
drawee’s residence at any time before the customary 
hour of letiring. Demand should be made at a bank 
during usual banking hours. 

§ 416. On what day. — If the bill is payable on de- 
mand, or on a fixed day after date, or on a certain 
day named, no presentment for acceptance is neces- 
sary, as we have seen, unless the drawer has directed 
ail immediate presentment for acceptance. But 
wherever the paper requires presentment in order to 
fix the liability of drawer and indorsers, accept- 
ance must be demanded within a reasonable time 
after the bill is delivered to the payee, otherwise the 
drawer and indorsers are released, even though they 
can show no injury to themselves through the delay. 
What is a reasonable time within which to present 
such bills for acceptance depends upon the facts and 
circumstances of the particular case. The safe course 
is to present them with all reasonable dispatch. 

§ 417. Manner of presentment. — ^The holder must 
have the bill with him when he demands acceptance 
so that the drawee may inspect it and ascertain its 
genuineness. Where, by statute, the acceptance 
must be in writing on the bill itself, this requirement 
is indispensable. The drawee is entitled to retain 
the bill twenty-four hours in order that he may ex- 
amine into the state of the drawer’s account and de- 
termine whether or not he will accept the bill. Fur- 
ther than this no particular formalities are neces- 
sary. 

§ 418. Who may accept. — ^As a general rule only 
the drawee to whom the bill is addressed can bind 
himself as an acceptor. If a stranger to the bill ac- 
cepts it he may be liable as a maker or guarantor but 
not as an acceptor. 
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§ 419. Acceptance — How made. — Commonly an 
acceptance is in the following form. “Accepted 
Jan. 10th, 1895,^’ under which the drawee sigUb Ins 
name. The acceptance is usually upon the lace of 
the bill and across it, though an acceptance on any 
part of the bill would be good. Equivalent forms of 
expression, such as “Holden,” or “ I will pay,” are 
valid as acceptances, though not sanctioned by usage. 

After words of acceptance are written on the bill 
the acceptance is still incomplete and may be recalled 
and canceled at any time before the acceptor has de- 
livered the bill back to the holder. When the bill is 
redelivered to the holder, however, the acceptance is 
a completed contract and beyond the acceptor’s re- 
call A verbal acceptance is good at common law, 
and is probably irrevocable the moment it is com- 
municated to the holder. 

The acceptance should always be dated, though if 
the date be omitted the true date of acceptance may be 
proved. 

§ 420. Same — Must usually be in writing. — Stat- 
utes in many states require the acceptance to be in 
writing, and the validity of verbal acceptances has 
also been questioned under various circumstances, 
even where no sneb statutes exist. Statutes in 
some states further require that the acceptance shall 
be written on the bill. But where no such provision 
exists, the acceptance may be upon a separate piece 
of paper, and when so written will bind the acceptor 
to every holder who knows of the acceptance and 
takes the paper on the faith of it, 

A refusal by the drawee to either accept or return 
the bill, or its willful destruction by him, may amount 
to an acceptance. This is so in some states by 
statutes. 

§ 421, The effect of an acceptance. — By accepting 
a bill the drawee becomes the principal debtor 
thereon. He is in practically the same position and 
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under the same obligations as the maker of a note, 
absolutely liable for its payment. 

The drawee is bound to know the signature of the 
drawer and is estopped by his acceptance, as against 
innocent parties, to show the foigery of the drawer’s 
signature or his lack of capacity to draw. If the bill 
purports to be drawn by an agent the acceptor is 
estopped to show his lack of authority to diaw. But 
the acceptor is not estopped to show foigeiy as 
against the forger himself, or any person who ac- 
quired the paper with knowledge of the wrong; and 
he may show against any person, however innocent, 
that any signature other than the drawer’s is ioiged, 
and even that the drawer’s indorsement is forged, if 
the bill is payable to his order. 

Neither does acceptance warrant the genuineness 
of the body of the bill, and the acceptor may show 
that it was altered without authority, even though 
the alteration took place before acceptance. And it 
is held that one who pays the amount of a raised bill 
to the holder may recover of him the excess over the 
amount for which the paper was originally drawn, 
provided he has been guilty of no negligence inju* 
rious to the holder. But he can not recover the 
amount from the drawer unless the negligence of the 
latter facilitated the forgery.* 

Though the holder of a bill is not bound to take 
an acceptance that differs from the tenor of the bill, 
he may do so and the acceptor will be bound accord- 
ing to the tenor of the acceptance. But by taking 
such an acceptance the holder loses recourse against 
all prior parties to the bill who do not consent to this 
qualified or conditional acceptance, for they have 
warranted that the bill will be accepted and paid ac- 
cording to its tenor and not otherwise. 

An acceptance for only part of the amount for 
which the bill is drawn, or an acceptance payable at 

§ 448, 

Com, Law— 12 
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a totally different place from tlial 
is directed, or at a different time, 
tion not mentioned in the bill, is 
the tenor of the bill 
§422. GeiiiAcatioii of checks.- 
of chechs is, in most respects, equ 
to acceptance. This is treated of 

^Fost, § 494 . 



CHAPTER XXIII. 


NEGOTIATION AND TRANSFER OF BILLS AND NOTES. 

Bights of Bona Ftde Holders 

§ 423. In general. — Bills of exchange, promissory- 
notes and bank checks are all negotiable in the same 
manner and subject to substantially the same rules 
Whatever is said under this title is to be taken as ap- 
plicable to all these instruments unless otherwise in- 
dicated . 

^ 424. Assignment and negotiation distingnisfaed. 
— Assignment is the proper term to describe the trans- 
fer of a non-negotiable instrument. It must be re- 
membered that bills and notes maybe so diawn as to 
be non-negotiable, and when so drawn they may be as- 
signed like other non-negotiable instruments, subject 
to equities existing between prior parties. Only such 
instruments as are negotiable, however, are capable 
of being so transferred that they may be enforced by 
a bona fde purchaser for value and before maturity, 
freed from those defenses which attach to them in the 
hands of prior parties. Negotiation, then, is the trans- 
fer of a negotiable instrument by means effectual to 
pass the legal title 

§ 425. Transfer by delivery. — A. bill or note pay- 
able to bearer may be transferred like currency by 
mere delivery. And a bill or note payable to order 
but indorsed in blank by the payee, or by any subse- 
quent holder to whoso order it was made payable by 
indorsement, is transferable thereafter by delivery 
^JPoat, § 429 . 
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only. But one wlio tiaii'sferb paper tliub capable oi 
transfer by delivery may indorse it if lie chooses and 
the transferee requires it, and will iiicui tlieienpon 
all the liabilities of an indorser ‘ 

§ 426. LiabiMty of transferrer by delivery. — It is 
a popular idea that one who transfers, without in- 
dorsement, negotiable paper payable to bearer or pre- 
viously indorsed in blank, incurs thereby no liabil- 
ity whatsoever in favor of the transferee. But this 
is not so, and his liability, though less than tliat of 
an indorser, may still be consideiable. He implied- 
ly warrants that the signature and the body of the 
instrument are "genuine. If either proves to be 
forged he is liable to return what he received for the 
paper, unless there is an express agreement that the 
transfer is made without such warranty. The im- 
plied warranty of genuineness is broken if any one 
of the signatures is forged. 

The transferrer by delivery impliedly warrants 
that the parties to the instrument are competent to 
contract. If any one of them is incompetent, the 
transferrer is liable to the transferee, not upon the 
bill, hut for a breach of his implied warranty. 

One who transfers a bill or note by delivery impli- 
edly warrants that it is a valid, subsisting obliga- 
tion, binding upon prior parties according to their 
evident and ostensible relations to it, and he is liable 
for a breach of this warranty though he did not 
know it was void when he transferred if.® So, one 
who transfers a hill or note by delivery merely, im- 
pliedly warrants his title and right to make the trans- 
fer. 

§ 427. Same— Solvency of prior parties. — ^Thetrans- 
ferrer by delivery does not warrant that the paper, if 
an unaccepted hill, will he accepted when presented 
for acceptance, nor does he warrant that it will be 
paid. But the question whether he does or does not 
warrant that prior parties are solvent at the time of 

^ Po»t, § m, et W 9 . *Oontra, 72 N. Y 607. 
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trai.sfer, has given ribe to conflicting deeisions. If 
the transferrer knows them to be insolvent, and con- 
ceals the fact, he is liable for the fraud. But whore 
the transferrer does not know that prior parties are 
insolvent at the time of transfer, it is usually held 
that the loss must fall upon the transferee, unless 
the paper was taken as conditional payment only, 
though some cases hold that the loss must tall upon 
the party who lield the note when the insolvency oc- 
curred If a bill or note of a third person is trans- 
ferred witli the express or implied understanding 
that it shall be a mere conditional payment and shall 
discharge the debt only when paid, its dishonor re- 
vives the original indebtedness 

§ 428 Transfer by indorsement. — ^An indorsement 
in the ordinary sense of the law merchant is a writ- 
ing on the back of a bill or note, made by the orig- 
inal payee or a subsequent holder, for the purpose 
of transferring the legal title thereto to another, or for 
the purpose of incurring the liabilities of an indorser, 
or for both purposes, 

^ 429. Wliat paper must be so transferred, — 
Though a bill or note payable “to bearer,’’ or to a 
certain person “or bearer,” or previously indorsed in 
blank, may be indorsed by the holder, his indorse- 
ment is merely for the purpose of warranting pay- 
ment, and is in no wise necessary to pass the legal 
title/ 

But a bill or note payable to a certain person “or 
order,” or “ to the order of ” a certain person, can 
be transferred so that the legal title will pass to the 
transferee, only by the indorsement of the payee. 
One who indorses a bill or note is called an indorser; 
the party taking the paper is called the indorsee 
The indorser may indorse in full, thus: “ Pay to the 
order of A,” or he may indorse it in blank A blank 

* By Btatate in Alabama, Colorado and Illinois, paper payable 
to a certain payee “or bearer,” mast be indorsed by the payee to 
pass the legal title. 
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mdorsement consists of the indorser’s signatuie 
merely. If he indorses in full the indorsee must, in 
order to transfer the paper further, indorse it. If he 
indorses in blank the paper becomes in efiect pay- 
able to bearer and the legal title can be subsequently 
transferred any number of times by mere delivery. 

If paper payable to order or indorsed to the 
holder in full is subsequently transferred with- 
out indorsement, the title does not pass to the 
transferee. Only the equitable title passes and the 
transferee is subject to be met, in enforcing payment, 
by any defenses that would have prevented a recov- 
ery by his transferrer. But where an indorsement is 
omitted through fraud, accident, or mistake, the 
transferrer may, in equity, be compelled to indorse, 
so as to give the purchaser the full legal title. 

§430. Indorsement of non-negotiable paper, — If 
a non-negotiable instrument is indorsed the indorser 
incurs, in favor of his immediate indorsee, liabilities 
similar to those of an indorser of a negotiable con- 
tract. But his liability is said not to be dependent 
upon the same strict compliance by the holder with 
the requirements of law respecting demand and no- 
tice, unless he has indorsed “with recourse,” or in 
some other way shown his intention to become liable 
strictly as an indorser. 

§431. Partial indorsement. — An indorsement of 
the whole bill to several jointly is good But they 
must sue jointly upon it, as where it is indorsed to 
them as partners A bill or note can not be indorsed, 
however, so as to give legal title to a part to one 
person and some other part to another person. 


Th^ Indorser* B Contract. 

^ § 482. In general. — ^Every person who indorses a 
bill or note, whether in full or in blank, becomes 
liable upon a contract, the nature and limits of which 
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are quite precisely determined by law, and is bulqect 
in favor not only of his immediate indorsee, but also 
in favor of every subsequent hona fide holder, to cer- 
tain well defined liabilities, unless, by the form of 
his indorsement, he expressly declines to assume 
them. The indorsement constitutes a new and inde- 
pendent contract subject to the law of the place where 
it IS made 

§ 433. What indorsement warrants. — ^The indorser 
of commercial paper impliedly warrants, of course, 
everything that is impliedly warranted by a trans- 
ferrer by delivery. But his contract goes further 
and he impliedly undertakes that the paper will be 
duly honored He warrants- 

(1) That the paper, if an unaccepted bill, payable 
at a certain time after date or sight, will be accepted 
unconditionally by the drawee when presented to 
him for acceptance 

(2) That if the paper is a promissory note or an 
accepted draft, payable at a future day, certain that 
it will be paid if duly presented for payment at ma- 
turity, or, if it be due on demand, that it will be 
paid if demand of payment is made within a reason- 
able time. 

(3) That if the paper is, in any of these cases, dis- 
honored by non-acceptance or non-payment, as the 
case rqay be, he (the indorser) will pay the same, pro- 
vided he is duly and promptly notified that dishonor 
has taken place. 

§ 434. Liability a conditional one. — ^The liability 
of an indorser, let it be distinctly understood, is a 
conditional one Like that of the drawer of a bill, 
his liability is conditional upon due demand of pay- 
ment or acceptance, and due notice of the fact of dis- 
honor, if dishonor takes place, unless he has in some 
way waived his right to have demand made and notice 
given. ^ In fact, if the instrument is a promissory 
note or accepted draft the indorser may be regarded 
^ Post, § 486 
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as occupying substantially the same position the 
drawer of an accepted bill, and the indorser ot an un- 
accepted bill may be considered simply as a new 
drawer.* 

§ 435. Exception — Indorsement without recourse. 
— If the indorser incorporates into his contract the 
words "without recourse,” or equivalent terms, his 
liability is then practically identical with that of the 
transferrer by delivery. He may be liable to return 
the consideration if the paper is forged or altered, or 
the parties are incompetent, but he is not a guarantor 
of payment. 

§436. Indorsers — Order of their liability. — In- 
dorsers are prima facie liable in the order in which 
their names appear. Ordinarily, therefore, one who 
takes indorsed paper may look to the drawer, maker, 
or acceptor, or to any indorser whose name was on 
the instrument when he took it, and any indorser 
who is compelled to pay the paper may look as well 
to any party whose name was upon the paper when 
he took it as to the maker or acceptor, assuming, of 
course, that no party can be held whose liability is 
conditional upon demand and notice, unless demand 
has been duly made and notice given. 

But it may always be shown as against any party 
having knowledge of the facts that indorsements 
were made in some other order than that in which 
they appear on the paper. If two parties are joint 
indorsers they must be sued together though their 
indorsements appear successively. 

§ 437. Who may indorse. — ^Aiiy payee or holder 
not laboring under some legal disability may bind 
himself as an indorser, A minor’s indorsement will 
pass a good title as against prior parties, but will not 
render him liable in case the paper is dishonored. 

§ 488,^ Who may be indorsees. — Coramorcial paper 
may be indorsed to almost any one. But at common 
law the wife could not indorse to the husband or the 

^ Ante, §410. 
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husband to the wile, and an indorsement to the ivile 
by a third party vested the title to the paper in the 
husband.^ 

'§ 439. The place for indorsement — Allonge. — 

While the pioper place for indorsement is on and 
across the back of the paper, it is valid if written 
elsewhere, provided the writing was meant to be an 
indorsement. But if one signs in such a way as to 
lead innocent parties to believe that he signed other- 
wise than as an indorser, he will be bound to them 
in the capacity in which he apparently contracted 
If successive indorsements have completely covered 
the back of the paper, it is lawful to attach to it an- 
other paper entitled an allonge, upon which further 
indorsements may be written with the same effect as 
on the paper itself. 

§ 440. Restrictive indorsement. — Any indorsement 
which restrains the further negotiation of a bill or 
note is called a restrictive indorsement Ordinari- 
ly, no indorsement is restrictive which passes the 
full legal title and beneficial interest. A restrictive 
indorsement is one that vests the title in the indorsee 
as a trustee or agent of the indorser or a third per- 
son. It gives warning that the indorsee is not 
owner of the beneficial interest in it, and that he 
merely has authority to hold it until maturity and 
receive tlie amount of it for another. Indorsements 
for collection are restrictive, thus : “ Pay to A for 
my account “ Pay to A for my use Pay to A 
for the use of B;” “For collection with Farmer’s 
Bank.” Whether the words, “Pay to A only,” con- 
stitute a restrictive indorsement probably depends 
upon whether it was intended that A should have 
the beneficial legal title, or took the paper as mere 
agent or trustee of the indorser, though such an in- 
dorsement is usually regarded as restrictive. The 
mere omission to add words of negotiability to the 
indorsement does not render it restrictive. 
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§ 441 liTegular indorsements. — If one who i& not 
a paity theieto wiites hi& name on the back of a bill 
or note, his induisement is said to be iiiegular or 
anomalous. Whether such indorser is liable as a 
joint maker, as a guaiantoi, as a surety, or as an in- 
dorser, is a question as to which the decisions vary 
gieatly, and in many states oial evidence is admitted 
to show Hi what character he actually signed The 
safest course, perhaps, is for the holder of paper so 
indoised to treat the anomolous indoiser as a legular 
indoisei and to take the same steps to chaige him as 
if he weie such 
Indorsement ivith w^aiver.* 


Of the Rights of Bona Fide Holders 

§ 442. In general. — Who are hona fide holders? — 
The only way m which commercial paper can be 
made to circulate freely as a substitute for money is 
by protecting those who take it under appiopriate 
circumstances from the danger of loss arising fiom 
defenses and defects of title existing between prior 
parties. The fact that such a protection exists has 
already been repeatedly stated. It now remains to 
he seen who are to he protected against defenses and 
how far this protection extends. Bona fide means in 
good faith. But using the term hona fide holder as 
meaning one who is entitled to recover upon the 
paper in spite of certain defenses existing between 
piior parties, a hona fide holder of negotiable paper 
is one who takes it thus: (1) In good faith; (2) 
Without notice of dishonor or of existing defenses; 
(3) For a valuable consideration; (4) In the usual 
course of business; (5) Before maturity Such a 
holder may sue in his own name and recover on the 
paper without being subjected, in general, to any of 
those defenses which would have defeated a recovery 
§ 486 . 
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by the party from whom lie took it oi any jnioi party 
And it is a further rule that if a bill or note has once 
passed into the hands of a bona fide holder a subse- 
quent transferee may claim the rights of a hona fide 
holder, though he may have taken it with notice of 
defenses, or without giving value for it, or though he 
acquired it when overdue In other words, one who 
is really a hona fide holder may tiansfer his rights as 
such, and can give to any subsequent tiausferree as 
good a title as he himself had 

§ 443 Defenses available against a bona fide hold- 
er. — A hona fide holder of a negotiable instrument 
takes it, as a general rule, free from all equitable de- 
fenses Equitable defenses are those which do not 
appear upon the face of the paper itself There are 
some defenses, however, which are available against 
even a bona fide holder, but these are chiefly such as 
render the instrument absolutely void What these 
defenses are will best appear from a somewhat de- 
tailed statement 

§ 441. Incapacity of parties. — ^Any party to a ne- 
gotiable instrument may set up his or her want of 
capacity to contract, arising from insanity, infancy, 
or coverture, as a defense to an action by any party 
into whose hands the paper may come, even though 
the latter be a bona fide holder 

§ 445 Illegality, — Bills and notes made, drawn, 
accepted, or indorsed upon an illegal or immoral 
consideration are, as to the party paying such con- 
sideration, absolutely void But in the hands of a 
bona fide holder for value, and without notice, such 
instruments are valid unless expressly declared to be 
void by statute, in which case they are void in all 
hands whatsoever ‘ 

§ 446 Forgery Alteration. — As against one 
whose name is forged to a bill or note, the instru- 
ment is absolutely void in all hands. And if the 
paper has been materially altered it is void even in 
^AntP, §§ 196 , 234 



188 


COMMERCIAL LAW 


§447 

tliti Lands of a hona fde holder Some, but not all, 
of the cases hold that if the party sought to be held 
was guilty of negligence facilitating tlie alteiatioii, 
as by leaving blank and uncancelod spaces, his lia- 
bility to a hona fide holder for value is the same as 
though the paper had been originally written as ab 
tereiL But the acceptance of a bill or the certifica- 
tion of a check will estop the drawee from setting up 
the forgery of the drawer’s sigiiatuie as a defense to 
an action by a hona fide holder ^ But the drawer 
may still show that the body of the paper was al- 
tered even before acceptance or certification. 

§ 447 . Instruments not delivered. — Wheie a party, 
to whose order a note or bill is drawn or indorsed, 
obtains possession of it by theft or fraud, he can not 
sue upon it. But a hona fide purchaser of the paper 
may recover, it seems, provided the party signing 
has been guilty of negligence facilitating its wrong- 
ful appropriation. If there was no such negligence, 
however, the paper is, by many authorities, void in 
all hands, whether guilty or innocent. This test of 
negligence has been applied with such varying re- 
sults, however, that it is impossible to say what 
would be held, in all courts, to constitute such neg- 
ligence as would entitle a bo7ia fide purchaser to re- 
cover in spite of the want of delivery. It was held 
negligence in one case for the maker to complete a 
note and lay it away in a box or drawer, though se- 
cured by lock and bolt. .But it held in another 
case that where the defendant signed a note and left 
it in the room with his sister and the payee, caution- 
ing the latter not to take it as negotiations then pend- 
ing were not complete, and the payee took it and 
transferred it to an innocent holder for value, there 
was no such negligence as would enable the latter to 
recover. But where a negotiable instrument is 
stolen from the maker while upon its face incom* 
§ 421 } pm, § 605 . 
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ho fcliought ho wab sigimig boinethlng ot a Uilfeioiii; 
character/ and must look for redress to those who 
perpetrated the fraud But there seems to be a ten- 
dency 111 some states to declare negotialile instruments 
void even in iniiooeut hands, when the signers are 
induced to believe that they are executing contracts 
of a different nature, and it has even been held lobe 
no negligence for one able to read to sign an instru- 
ment, relying upon the reading of it by another. But 
this is contrary to the opinion of a majority of the 
courts, and they hold that one who is able to read, 
but contents himself with having unotber read to 
him, is guilty of negligence and liable to a hona fide 
holder. 

§ 450. Escrow — Collateral agi’eemeuts. — If one to 
whom a negotiable instrument lias been delivered in 
escrow * delivers it to the payee before tlie happening 
of the condition upon which its final delivery depends, 
it is generally held that a bona fide purchaser may re- 
cover. No collateral agreement between prior parties 
toabillor note, not appearing on the paper itself, will 
be permitted to defeat the rights of a bona fide holder 
without notice. 

§ 451. Duress. — ^There can be no recovery as be- 
tween the original parties to a negotiable instrument 
executed under duress. And it is extremely doubt- 
ful whether one whose signature Lo such an instru- 
ment was procured by violent duress would be liable 
even to a bona fide holder, though there are cases to 
the effect that a hona fide holder may recover. 

§ 452. Fraud — Consideratiou. — Where one exe- 
cutes what he knows and intends to be a negotiable 
instrument, upon the inducement of false and fraud- 
ulent representations as to the consideration, he is 
nevertheless liable to a bona fide holder for value. So, 
lack or failure of consideration as between prior par- 
ties is no defense to an action by a bona fide holder. 

§180. *Ante,§5B. 
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§ 453. Payment, set-off, 
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who acquires negotiable papei as a giit, oi even ioi 
a mere nominal consideration, has no better rights 
against prior parties than the one from whom he ac- 
quired it 

§ 457. Same — The amount of consideration. — A 
bill or note may be transferred for less than its face 
value. But the inadequacy of price may be so gross 
as to justify the inference that the purchaser is 
charged with notice of the defective title of his ven- 
dor, as where one paid $125 for a note oi $333 33 , 
$50 for a note of $300 ; $5 lor a note of $300 , the 
solvency of the makers being well known 

On the other hand, it has been held that one who 
paid $100 for a note of $250; $50 for a note of $100, 
and $1,250 for a note of $2,500, was a holder for val- 
ue and not chargeable with notice. But it must be 
remembered that commercial paper has value accord- 
ing to the financial standing of the parties to it; and 
while inadequacy of pi ice may well be held to charge 
a purchaser with notice where the signers are known 
to be solvent and responsible, the same conclusion 
would not be justified wheie their credit and solven- 
cy are in doubt. 

One who is actually a bona fide purchaser without 
notice may usually recover of prior parties, not mere- 
ly what he gave for the paper but its full face value. 

§ 458. Same — Nature of the consideration. — One 
who claims to he a bona fide holder for value need 
not be a purchaser in the sense that he gave money 
for the paper. It is enough that he parted with 
property or valuable rights or rendered service in 
consideration of its transfer to him. But though 
one has agreed to take a bill or note in exchange for 
money or property, hut before he has parted with 
the consideration, or all of it, if he acquires notice 
of defenses available against his transferrer, he is not a 
holder for value beyond the amount of the consider- 
ation actually paid before such notice was acquired. 

Of course one who takes the bill or note of a third 
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not a holder in the usual course of business,® and the 
same is true of receivers, assignees in bankruptcy 
and under insolvent laws, assignees for the benefit of 
creditors, and executors or administrators. 

§ 460. Time of transfer — Before and after due. — 
Overdue or dishonored paper may still be transferred 
either by indorsement or delivery, to the same ex- 
tent as before maturity. But where a negotiable 
instrument is found in circulation after it is due it 
carries suspicion on its face. The question instantly 
arises, why is it in circulation? Why has it not 
been paid? Here is something wrong. Therefore, 
although it does not give the indorsee notice of any 
specific matter of defense, such as set-off, payment 
or fraudulent acquisition, yet it puts him on inquiry; 
he takes only such title as the indorser himself has, 
and subject to any defense which might be made if 
the suit were brought by the indorser. But if his 
immediate indorser is a holder for value and without 
iiotice, and acquired his title before maturity, the 
indorsee,, after maturity, may recover free from de- 
fenses, for he can stand' in no worse position than 
, his transferrer.® . * , 

J 461. ' Wfiein paper ovw^ — A bill or note paya- 
; - , ble; a. -certain time after date is always overdue after 
the last day of grace. And it is held by high author- 
' ity that one who takes a bill or note on the last day 
V , of grace is chargeable But other cases 

hold, that one who takes 'pa,per before the close of 
, . , business hours bn the last day of, grace is entitled to 
. . paper for value and with- 

out: actual notice of dishonor.- ' 

■ : .One who;^ takes a bill or note payable on deimand 

V time-after, its issqd is entitled to 

as a 6on.a '^ider. Biit-if the bill has 
tinreasoriahly Iphg, the: transferee 
t i-i; A ^h^rgeaple it Siihject to de- 

S;" as^ttf-y^hat'. if •a-'' reasonable 
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time can be laid down. The question depends upon 
the facts and circumstances of the particular case. 
Statutes in some states provide that demand paper 
shall be deemed overdue after a certain time and not 
before. 

If the paper is payable in installments, the fact that 
any installment of the principal is overdue when the 
paper reaches his hands will deprive the transferee 
of the character of a bona fide holder, whether the en- 
tire debt is expressed to be due upon failure to pay 
such installment or not. The fact that an installment 
of interest is overdue has been held to have the same 
effect. But' this is denied in many cases, unless 
there is a stipulation that the principal debt shall be- 
come due upon failure to pay an installment of in- 
terest.. 

§ 462. Barden of proof. — One who has an appar- 
ent title to a bill or note is presumptively a bona fide 
holder for value without notice, and it lies upon the 
defendant to prove the contrary. But if, at the trial, 
it is made to appear that the issue or subsequent 
transfer of such bill or note was tainted with fraud, 
duress, or illegality, the holder must show that he 
or the party under whom he claims is or was a bom 
fide holder for value. The reason of this rule is, 
that where one procures a bill or note by violence or 
fraud, he will transfer it to a confederate to recover 
for him what he knew he could not recover for him- 
self. 
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PEESENTMENT FOB PAYMENT 

Proceedings Upon Dishonor 

§ 463. In general. — ^There is probably nothing in 
our commercial law so necessary for business men to 
understand as the steps required to be taken to charge 
the drawers and indorsers ot negotiable paper Any 
omission to comply with the requirements of law in 
this respect may release the drawers and indorsers 
from all liability, not only upon the paper but upon 
the consideration for which it was given or trans- 
ferred 

We have already seen that the drawer of a bill 
warrants its acceptance and that the failure of the 
holder to present it for acceptance will, in certain 
cases, release the drawer as well as the indorsers, if 
any there be ^ Further than this an accepted draft 
or promissory note, and usually a bank check,* must 
be promptly and properly presented for payment to 
the acceptor, maker or drawee, otherwise the drawer 
and indorsers are released from their obligations to 
indemnify the holder in any form, in case payment 
is refused or withheld. 

The law requires demand of payment for reasons 
both of justice and policy. Drawers and indorsers 
have a right to expect that the paper will be honored 
by those whose duty it is to honor it, according to 
business custom and usage or in conformity with 
their contracts as acceptors and makers. If they are 

» Am, §§ 4X0, 411 » Post, § 499 

(196) 
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called upon to indemnify the lioldei he must show 
that he has made propei effoits to secure payment or 
acceptance fiom those whose primaiy duty it is to 
pay or accept Having established dishonor as a 
fact, or having made diligent effort to secure 
honor, the holder must notify those to whom he 
would look for indemnify in older that they may 
seek indemnity from those liable to them What 
bills must be presented for acceptance and the requi- 
sites of such presentment have already been dis- 
cussed If acceptance is refused the pioceedmgs are 
the same as upon dishonor by non-payment/ 

§ 464 By whom presentment for payment mnst 
be made. — ^The holder of a negotiable instrument, or 
any person having authority to act as his agent, may 
present it for payment A presentment by any other 
person would be insutiicieiit, for the plain reason 
that one is not bound to pay except to those who can 
give a valid acquittance. But wheie the paper is 
payable to bearer or indorsed in blank, the drawee, 
acceptor or maker may assume that the person in 
possession has title, and if he honestly pays the 
money to the holder he can not be, compelled to pay 
again to one who shows that the paper has been lost 
by or stolen from him. 

Where the holder is dead when the paper falls due 
presentment must be made by his personal represen- 
tatives If there be none at that time they may 
present the paper within a reasonable time after 
their appointment 

If the instrument is one that requires protest, as 
is the case with foreign bills of exchange, present- 
ment must be made by a notary public in person. 
Presentment by his clerk is not suflScient in the ab- 
sence of statute or custom authorizing it * 

§ 465. To whom presentment mnst be made. — Pre- 
sentment for payment must be made to the drawee or 
acceptor of a bill, or the maker of a note, or to an 
^ Post, § 472 , et seq * Post, § 482 , ft teq. 
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authorize^! agent While the holdei bhould, if poo- 
sible, see the maker, drawee or acceptor, in pei&on, 
if the paper is payable at a specified place and the 
party liable to pay can not be found there, he may 
present the paper to any suitable person found on the 
premises If no such person can be found, the paper 
may be treated as dishonored. 

Piesentnient to one partner and refusal of payment 
by him, establishes the dishonor of paper drawn upon, 
or made, or accepted by the firm . If the papei is 
signed by several who are not partners, presentment 
should be made to all 

If the maker, acceptoi or drawee is dead, pre'^ent 
ment may be made to the executor or adinini'?tratoi , 
if there is one, otherwise it should probably be made 
at the former residence or place of business of the 
deceased 

§ 466. Place and hour of presentment. — Where the 
paper is payable at a particular place, presentment at 
that place is sufficient though there is no one there 
to make payment. No further search or inquiry is 
necessary. 

If the paper is payable generally, piesentment 
should be made at the place of business of the drawee, 
acceptor or maker, and then at his lesidence. If, 
after diligent search and inquiry, the party or his 
place of residence or business can not be found, the 
paper may be treated as dishonored and the drawers 
and indorsers notified accordingly. 

Presentment at a place of business should be made 
during business hours. Presentment at a place of 
residence should be made befoie customary bedtime 
Presentment at a bank should be made during custo- 
mary banking hours, though a later presentment 
might, under some circumstances, be good 
If the presentment is to the makei or acceptor, 
personally, it would probably be sufficient wherever 
made, provided the refusal to pay was based upon 
some other ground than that the presentment w’'as 
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inado at an inipropei place, a.s lor example, on the 
biieet 

§ 407 Day of presentment. — No presentment is 
necessaiy to charge the maker of a note oi the ac- 
ceptor ot a bill, toi Iheir liability is absolute and un- 
conditional. A.S against drawers and indorsers, how- 
ever, a bill or note must be presented upon the 
piecise day of maturity Presentment upon an earlier 
date IS wholly vvi+hout effect, and oo oi presentment 
at a later day unless ciicum&tances are such as to ex- 
cuse the delay ^ 

§ 468 Computation of time — ^Days of grace. — Bills 
ot exchange oi negotiable promissory notes pa 3 ’’able 
on a (eitaiii fiituie day are not really payable upon 
tli.it day By meicantile custom in England, and 
genei ally 111 this country, such paper is due three 
da^^'s after the date fixed % its teims These extia 
days aie called “ days of grace.” 

But by statute in some states days of grace have 
been abolished, and the wisdom of retaining the 
common law lule allowing them is questionable. In 
any case it the paper be expressly ‘ ‘ payable without 
giaoe,” none will be allowed Paper due on demand 
IS not entitled to grace, nor is non -negotiable paper 
in most states, nor a bank check ® But bills due at 
sight aie usually entitled to grace, except where 
giace has been abolished by statute 

If the last day of grace falls on Sunday or a legal 
holiday, the paper is due and demand must be made 
on the preceding business day, except in a few states, 
where it is held that the paper is due on the succeed- 
ing business day 

111 computing time upon bills and notes, the woid 
mouth means calendar month, and a bill payable 
two months after date, dated March 10, 1889, would 
mature without grace on May 10, 1889, and with 
grace on May 13. If paper is payable so many 
days after date or sight, the day ot the date or ac- 
iposi, § 480. 2 Post, §402 
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eepLaiice is excliulodj so that a note dated March 1, 
payable in thirty days, would be due without grace 
March 31, with grace on April 3, 

§ 469. Same — Paper payable on demand. — Bills 
and notes payable on demand must be presented for 
payment within a reasonable time, otherwise the 
drawer and indorsers will be released. What is a 
reasonable time depends, in general, upon the facts 
and circumstances of each particular case. In the 
case of bills of exchange demand should he made at 
once, but in tlie case of interest-bearing notes a year 
might not be too long. 

§ 470. Formalities of presentment. — Except when 
the paper is lost or destroyed no valid presentment 
for payment can be made unless the party making 
presentment has the paper with him ready to deliver 
up to the party paying, for the latter is entitled to 
have it not only as a voucher of payment, but to pre- 
vent its subsequent negotiation into the hands of 
those who might claim to be hona fide holders. Or- 
dinarily the paper should be exhibited to the party 
on whom demand is made. 

§ 471. Same — ^Lost bill or note. — If the bill or 
note be lost or destroyed presentment must be made 
by a copy of it with an offer of indemnity against its 
appearance in the hands of a subsequent bona fide 
holder. In all states, however, the holder of a lost 
bill or note may recover thereon against any party 
whose liability has become fixed, by giving to the 
latter a proper indemnity against the possibility of a 
subsequent recovery by a bona fide holder for value. 
And such indemnity will be required in any case, 
unless it clearly appears that the paper was really 
destroyed so that it can harm no one, or was paya- 
ble to order and not indorsed, or had been found by 
the defendant himself or delivered to him by the 
* finder. 
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ProceiduKjit up<ni l>ii<honor. 

§ 472. Nolicp — Necessity. — Buppose that a bill or 
note has been presented in conformity with law, and 
payment or accept ance refused. li the drawers and 
indorsers are to pay the ])aper, they must be duly 
notified ot its dishonor, in order that they may know 
of the dishonor and tlie extent of the liabilitj- with 
which it has burdended them, and take such steps 
as may seem necessary to obtain indomiiity from par- 
ties liable to them. If they remain in ignorance of 
the dishonor, it is clear that this indemnity may be 
lost ; and if it is lost through the neglect of the hold- 
er, it is just that he should lose his recourse against 
those whom his neglect has actually or presumptive- 
ly injured. Neither is it necessary for the drawer 
of a draft or the indorsers of commercial pai>er gen- 
erally, to show injury through the holder’s neglect 
or delay to make demand and give notice. , Injury 
to them is conclusively presumed. But the drawer 
of a check is not released unless he is in fact injured 
by the omission or delay.* 

Mere knowledge of dishonor is not equivalent to 
notice and will not supply the place of it. 

§ 473. Who should give notice. — Ordinarily the 
notice should be given by him who is the holder of 
the paper at the time dishonor takes place, or some 
one by his authority and on his behalf. But if no- 
tice is given by any party liable on the paper to any 
prior party, the benefit of such notice will inure to 
the holder. Thus, if the holder notifies the third 
indorser, who notifies the second indorser, who noti- 
fies the first indorser, who nofifies the drawer, the 
holder may sue the drawer or any indorser, provided 
all thcbO parties were duly notified within the time 
fixed by law. But notice from a mere stranger to 
the paper is not sufficient, and a party who is him- 

* Po^f, § 499. 



202 OOMMKRGLIL LAW. § 474 

self discharged through lack of due notice of dis- 
honor is a stranger to the instrument within the 
meaning ot this rule. 

If the holder notifies the drawer and all the in- 
dorsers, this fixes thoir liability to him and to all 
parties liable on the paper to whom the parties noti- 
fied are liable in turn. 

If the diawer or indorser be dead, notice should 
be given to his personal representative within a rea- 
sonable time after his appointment. 

§ 474. Who entitled to notice. — As the acceptor of 
a bill or the maker of a note are primary debtors 
who must know their own defaults, they are not en- 
titled to notice of dishonor. But the liability of the 
drawer and indorsers is conditional upon prompt de- 
mand and due notice of non-payment and non- 
acceptance. The drawer and all the indorsers are 
entitled to due notice and the lack of it will dis- 
charge them, ordinarily, both from liability on the 
paper and from liability upon the consideration for 
which it was drawn or indorsed. 

Indorsers of overdue paper are regarded as indors- 
ing paper payable on demand, and are therefore en- 
titled to have payment demanded within a reasonable 
time and to prompt notice of dishonor. 

Notice to one partner is notice to the firm, and no- 
tice to any agent authorized to receive it is notice to 
the principal. But if there are joint indorsers not 
partners, notice must be given to all. 

One who, having transferred paper without in- 
dorsement by mere delivery, has become liable upon 
the consideration for which he gave it, appears to be 
entitled, not to strict notice, but to reasonable notice 
only, and is not released unless injured by lack 
of it. 

If a party entitled to notice be bankrupt, notice 
should be given to his assignee, though it is best to 
noitfy him also. 
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§ 475 The time of notice. — Wheie the parties 
live 111 the saiue place notice luay be given on the 
day of maturity, provided the maker, acueptor, or 
drawer, has distinctly refused payment on tliat day ; 
otlierwibe notice must be given oii the following day. 
If the notice is sent to the place of business of the 
drawer or indorser it must be left there during busi- 
ness hours. If it IS sent to his residence it must be 
left there before bed-time. 

Where the parties reside in different place's, ihe no- 
tice may bo sent by mail. It may be mailed on tlie 
day of maturity if there lias been a distinct refusal 
of iiayment, otherwise it must be sent on the lollow- 
iiig day, provided the mail on that day does not 
leave at an unreasonably early hour. Before seven 
in the morning has been held to be an unreasonable 
hour, and if there is only one mail on that day, 
which leaves before seven, the holder may send notice 
on the following day If there is more than one 
mail on the day after dishonor, the last mail will be 
early enough. If uo mail leaves on the day of dis- 
honor, then notice may be sent by the earliest mail 
thereafter. If the day succeeding dishonor be a 
Sunday or legal holiday, notice may be sent on the 
next business day. 

Each party notified has the same time within 
which to notify those liable to him as is allowed to 
the holder to notify his immediate indorser. But the 
over-diligence of one party will not supply the lack 
of diligence of any other party. 

§476. To whose benefit notice inures. — If the 
holder notifies the drawer and all the indorsers, he 
may, at his leisure, determine which to sue, and 
the notice which he gives will fix the liability 
of every party upon the paper to every party be- 
low him who pays it. If the holder notifies 
only his immediate indorser, and none of the 
others are notified within the time fixed by law, 
the others are released. But if an indorser who 
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is duly notified gives notice in turn to an; 
above him, their liability both to him am 
holder is fixed, and so where each successive 
takes his day. The safest course, however, i 
holder to notify the drawer and all the indi 
the first instance, otherwise he may, by the 1 
some one above him, lose his remedy agaii 
party whom it might be convenient to hold 
§ 477. Mode of giving notice — ^Notice by r 
the party to be notified actually receives r 
due time, it is immaterial whether it is o] 
writing, by post or by private messenger T 
of giving notice is only important where th( 
though sent, was delayed or never received 

Where the drawer or indorser to be notifie 
in the place where the paper was dishono 
mailing of a notice in that or some other 
not sufficient unless actually received in du( 
The notice should he sent by private mess 
be delivered by the holder in person But 
cities where there is a daily delivery of mail i 
and offices by regular carriers, the mail is pi 
proper medium for the transmission of nol 
vided the notice is mailed in such seasoi 
would he delivered on the day of mailing 
course. 

When the parties to be notified reside i; 
other than that in which the holder resides 
dishonor takes place, a notice properly addr< 
promptly mailed, post paid, will be sufficieu 
the drawer and indorsers, though it be d< 
transmission or is never received. But if 
any mistake in the address, or the postag 
prepaid, the notice will be insufficient, un 
actually received in due course. 

§ 478. To what post-office notice must be 
the drawer or indorser has given explicit d 
as to where the notice of dishonor shall be s< 
must be followed without regard to his plac 
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(lence or bubiiie‘s&. And vUicie the diuweror indoiher 
adds an address, this is treated as direction to be tol- 
lowed in the mailing of notice As a general rule, 
in the absence of express diiections, the notice may 
1)6 addressed to the post-office where the drawoi or in- 
dorser resides. If he resides m one place, and does 
business in another, but receives hi-> letters at one 
place only, then the notice must be sent theic. 

Where the drawer or indorser does not leside where 
there is a post-office, notice should be sent to the 
nearest post-office, unless it is known that he habitu- 
ally receives his mail at another post-office, when the 
notice should be sent to the latter. 

Where the liolderdoes not know the address of the 
party to be notified, other than the town or city in 
which he resides, the notice is sufficient if addressed 
to that town or city. Aside from this, the holder 
must use due diligoiice to ascertain the address of the 
drawer or indorser. Bui if, with due diligence, he 
can not even ascertain the town or city wheiethe in- 
dorser resides, the notice may be sent to the place 
where the paper bears date. 

§ 479. Of the form and requisites of notice, — If 
the notice is deliveied orally to the drawer or indors- 
er, it is sufficient, though meager, for the latter may 
question the holder or his messenger it he wishes 
fuller information. But as the object of notice is to 
apprise the party notified that the paper is dishon- 
ored and that he is looked to for payment, in order 
that he may indemnify himself against others liable 
to him, and prepare himself to meet his own liabil- 
ity to the holder, every written notice should con- 
tain, (1) a sufficient description of the bill or note; 
(2) the statement that it has been presented for ac- 
ceptance or payment, as the case may be; (3) a 
statement that it has been dishonored ; (’4) a state- 
ment that it has been protested, if such is the case ; 
(5) a statement that the holder looks for payment to 
the party notified 
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A notice in all rehpeetb i ocular .should give the dale 
ot the paper, the naiiiefa ot the partie.s who executed 
it and in whobe fa\or executed, the amount, date 
when due, by whom indorsed, and, if a bill, in whose 
favor it was drawn. If this is done and the party 
notified is misled because he has drawn or indorsed 
other paper of the same description, ho is held, uev* 
ertholess. A correct copy of the paper itself will an- 
swer all purposes of description. 

It must bo stated that the paper was presented and 
that it was dishonored. The statement tliat the bill 
or note has not been paid is alone insufficient, and 
so of the statement that the paper has heoii presented 
without stating its dishonor, for iho facts that fix the 
liability of the drawers and indorsers are the demand 
of payment or acceptance and the dishonor, and 
these must both be stated in some form. 

§ 480. Protest defined. — Every foreign bill of ex- 
change must, if dishonored, be protested, and if not 
protested, the drawer and indorsers are released. No 
show of diligence, of whatever character, will supply 
the place of protest. In its popular sense “protest^* 
includes all the steps necessary to charge the drawers 
and indorsers of a bill or note. In its technical and 
restricted sense it means the formal and official act 
of a notary public in establishing and certifying to 
the dishonor of the bill. 

§ 481. Why protest required. — ^The law merchant 
required a protest only in cases of foreign bills of ex- 
change. Such bills being dishonored abroad, the 
drawer, who resides elsewhere, would have to rely 
solely upon the representations of the holder touch- 
ing the presentment and dishonor of the bill. A 
certificate of protest, under seal of a notary public, 
ail officer recognized by the law of all commercial 
nations, ispnma facie evidence of the presentment 
and dishonor. While it may be contradicted, yet 
until contradicted, its recitals will betaken as true as 
to all facts within the notary’s official duty. It thus 
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dife,H‘ii&eb with the necessity of lelying upon the lep- 
rcfaeiitations of the holder, or of calling witnesses 
from abroad to testify as to the tact of dishonor. 

§ 482. What paper requires protest, — Statutes in 
many states have sanctioned the protest of all kinds 
of commercial paper, and declared the certificate of 
protest to have the same effect as in the case oi for- 
eign bills. But unless the local statute expies^-ly re- 
quires protest of other mstruroents in order to charge 
the drawer or indorsers, none but foreign bills of ex- 
change need be protested; and if the local law neither 
requires nor sanctions the protest of inland bills or 
promissory notes, a protest of sueh paper is valueless. 
But it is held by some authorities that a note made 
in one state or country and indorsed in another must 
bo protested in order to charge the indorser on the 
ground that he is, in effect, the drawer of a new 
hill. By the weight of authority, non-negotiable 
paper need not be protested. 

§ 483. Wlio should make the protest. — Protest must 
be made by a notary public, and the same notary 
must take all the steps upon which the certificate of 
protest is based. But if there be no notary at the 
place of presentment, any respectable citizen may 
make the protest in tbe presence of two witnesses. 

§ 484. Noting the protest. — The notary may make 
out his certificate of protest on the day of dishonor, 
and must do so, unless he notes the protest forth- 
with. But if on the day of dishonor he makes a 
signed memorandum on the back of the paper or 
otherwise, of the date and fact of dishonor, including 
the demand, the refusal of payment or acceptance and 
the reasons for the same, if any, and his charges, he 
may make out his certificate at a later day. Making 
the memorandum described is called noting the pro- 
test ; making out the certificate of protest is called 
extending the protest. 

§ 485. The certificate of protest. — ^The certificate 
must contain a true statement of all the facts consti- 
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tuting the dishonor of the bill But if the factb aie 
correctly stated iii the noting of the protest, a new 
certificate may be made in conformity with those 
facts, in case the first one incorrect. The certifi- 
cate must contain : ( 1 ) A description of the instru- 

ment or a copy of it. (2) A statement of present- 
ment and demand of pay'ment or acceptance, together 
with the date of such presentment and demand It 
is advisable but not necessary to give the hour. (3) 
If the paper is payable at a particular place a state- 
ment that demand was made at that place (4) A 
separate statement bothol presentment and demand 
(5) A plain and unequivocal statement that pay- 
ment or acceptance was refused. (0) A statement 
of the names of the parties to whom presentment 
was made If no person could be found to whom 
presentment could be made, a statement of that fact 
will suffice. (7) Finally, the certificate must be 
sealed with the official seal of the notary making the 
protest. Though, it is not necessary for the notary 
to give notice of dishonor, it is customary for him to 
do so. If he gives notice his certificate may show 
the fact.^ 

Excuses for the Lack of Eresentmenty Notice and Protest. 

§ 486. Waiver, — ^Any person, for whose benefit or 
protection the law requires demand, notice, and pro- 
test, may waive his rights. Thus, a drawer or in- 
dorser who writes over his signature, ‘‘ Demand no- 
tice and protest waived,” will be held absolutely 
liable if the paper is dishonored. If the waiver is in 
the body of the instrument it binds all parties; if it 
is above tlie signature of a single indorser, it affects 
him only. 

^ The certificate is not, nnless by statute, evidence that notice 
was given as therein certified, as it is not, at common law, the 
duty of the notai v to give the notice. But statutes often provide 
that the certificate shall he evidence of the fact of notice, if the 
certificate so states 
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.i .11 exprofas waiver imibt be constiuod acceidmg to 
tile plain language of the partiefe Thus, a waiver of 
notice meiely ife no waiver of demand. But a waiver 
of protebt lb held to include a waiver of demand and 
notice, at least in the case of a foreign bill, though 
some cases hold it a waiver of demand only in the 
case of an inland bill. 

A drawer or indorser may waive demand, notice 
and protest after execution and before matui ity. Any 
language addressed to the holder reasonably calcu- 
lated to induce him to dispense with demand and 
notice would be a waiver. Such would be a state- 
ment that demand would he useless, or a request for 
extension of the time of payment jointly with the 
maker or acceptor or with his consent, and so, if a 
drawer imposes an obstacle in the way of payment or 
oiders the drawee not to pay. 

If the diawor or indorser, after his release through 
the holder's failure to make demand or give notice, 
pays the paper with full knowledge of the facts, he 
can not recover what he has paid, and a promise to 
pay or a part payment made under such circum- 
stances will bind the drawer or indorser to pay the 
rest. If the indorser promises to pay or makes part 
payment in ignorance of the facts releasing him, it 
is not a waiver, and he may recover back the money 
so paid 

§ 487. War, political and siocial disturbances, etc, 
— ^The breaking out of war between the country of 
the holder and that of the party to whom present- 
ment should be made or notice given will excuse 
delay in presenting a bill or note and giving notice 
of dishonor until after hostilities have ceased. Even 
though the parties are friendly, still, if communica- 
tion is dangerous or impossible because of the opera- 
tion of war, or because of an insurrection or other 
social or political disturbance, or because of the 
prevalence of malignant or contagious disease, demand 
Com. Law— 14. 
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and notice are excused until they can be safely made 
or given. The sickness of the holder or a public 
calamity, such as flood and conflagration, rendering 
demand and notice impossible, excuse delay in mak- 
ing presentment and giving notne. But whenever 
the impediment is removed, whether it be wai , not, 
epidemic, or whatever else, the holder must then 
proceed with reasonable diligence to make demand 
and give notice. If notice only is impossible owing 
to any of these causes, demand is not excused. 

§ 488. Drawing without right to expect acceptance 
and payment. — If one diaws without having any 
reasonable grounds to expect that the bill will be 
honored he is liable without presentment or notice 
But the mere fact that the drawee has no funds in 
the hands of the drawer does not alone excuse pre- 
sentment and notice. 

§ 489. Other circumstances excusing presentment. 
— drawer or indorser who is furnished by the ac- 
ceptor or maker with funds with which to take up 
the paper is not released by lack of demand and no- 
tice. 



CHAPTER XXV. 


THE LAW PECULIAR TO CHECKfa AND CERTIFICATES OF 
DEPOSIT — BANKS AS AGENTS FOR COLLECTION 

§ 490 Nature of deposit iu bauk. — If funds are do- 
po’-ifed in tlio oidinaiy way with a banker they be- 
come the property of the latter, who stands in the 
relation ot a debtor to the depositor, the same as any 
other borrower ^ The loan thus made and the debt 
thus created are evidenced by entries in a small book 
called a pass-book held by the depositor, and by en- 
tries on the books of the bank. This loan or debt 
the banker also agrees to pay at such time, in such 
sums and to such persons as the depositor shall order 
or direct. The order or. direction of the depositor is 
commonly given by check. 

§ 491. Check — Definition and nature. — A check 
may be defined as a brief order or draft drawn by 
a depositor upon his bank or banker, payable on 
demand While checks aie essentially inland bills 
of eNchauge, and negotiable in like manner whenever 
they contain the ordinary elements of a negotiable 
contract, they differ from the latter instruments in 
several respects. They have no days of grace and 
require no accepiance distinct from prompt payment, 
and the drawer has no reason to complain of delay 
in presentment unless upon the intermediate failure 
ot the bank.* 

^ 192 Same — ^Payable on demand without grace. 
— All the authorities agree that an instrument is 

i Post, § 914. 

* For the form of a check sec ante, § 387, 
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never a chock nnle&h drawn upon a hank or banker. 
By the weight of authority, also, the order must be 
payable on demand, and an instrument in the form 
of a check, but payable a certain time after date or 
sight, IS not a check, but a bill of exchange, and as 
such is entitled to grace, even though it be drawn 
upon a bank or banker. Presentment oi it before 
the days of grace have expired is, therefore, prema- 
ture and not sufficient to charge drawers and in- 
dorsors. By a few authorities such instruments aie 
chocks and not entitled to grace, while a few others 
admit oral evidence of local usage to regard them as 
checks. 

§493. Can the cheekholder sue hank? — By the 
great weight of authority a cheekholder can not sue 
the bank, even if it has funds in its hands belonging 
to the drawer, unless the check was previously pre- 
sented and certified. But in a few states a check is 
regarded as an equitable assignment pro tanto of the 
fund upon which it was drawn, and the bank is 
bound to retain sufficient funds to meet the check 
the moment it is notified that it is outstanding. If, 
being in sufficient funds, therefore, at the time it 
was notifi.ed that the check was outstanding, it will 
be liable to an action by the cheekholder upon a sub- 
sequent refusal to pay him'. 

§494. Acceptance or certification. — Though a 
check is not subject to be accepted in the ordinary 
sense, it may be certified. Certification as between 
the hank and the cheekholder is substantially the 
same as an acceptance. By certifying the check the 
bank becomes the principal debtor, and bound to hold 
sufficient funds to meet it whenever it is presented. 
Certification is usually accomplished by writing or 

*This rule is said to prevail in Illinois, Iowa, Kentucky and 
South Carolina, and the courts of many other states have recojg- 
nized a check as an assignment to the extent of holding that if 
the^ drawer of the check subsequently fails the cheekholder is 
entitled to the deposit In preference to the drawer’s assignee, pro- 
vided the bank is willing to pay. 
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htauipiiig the wt>rd “Certified" or “Good" on the 
lace of the cheek, with the date and the signature of 
the proper bank ofiicer It has been both held and 
denied that a verbal certification is binding. 

§ 495. Certifipation releases drawer. — The drawer 
warrants payment provided tlie check is promptly 
presented and payment demanded. He does not 
warrant certification or acceptance If the holder 
procures the check to be certified, the drawer and 
indorsers are released. In this the certification of a 
check differs from Ihe acceptance of a bill, for in the 
case of a bill the drawer, attcr acceptance, remains 
bound for its jaiynieiit But it is generally held that 
where the drawer Iiimself procures the certification 
and hands the check over to a third person he is 
bound for its payment in the same way as the drawer 
of a bill. One -who indorses a check after certifica- 
tion is bound like the indorser of an accepted bill. 

§ 496. Who may certify. — Any officer empowered 
to do so by the charter or by-laws of the bank may 
certify checks. Ordinarily this power resides in the 
directors and cashier. It is held to he vested in the 
teller by general usage, but not in the assistant 
cashier. An officer of a bank has no power to certify 
his own chock. 

§ 497. What checks may be certified. — A post dated 
check can not, as against tlie drawer, he lawfully cer- 
tified until the day of its date, for the bank has no 
right to tie up the funds of the depositor until that 
day arrives. No officer is authorized to certify a 
check unless the drawer has funds on deposit. If he 
does so, however, the bank is estopped as against a 
bona fde holder to revoke the certification or to show 
lack of funds. 

§ 498. Negotiability. — Checks are negotiable by 
indorsement and delivery or by delivery merely, like 
other negotiable instruments, provided they contain 
negotiable words. 
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§499 Prcseufmeut and notice. — ^The rules with 
regard to demand and notiee are oubstantially the 
same as to checks as in the case of notes and bills. 
But ill view of the fact that a check is meant to be 
immediately cashed, the rules with regard to demand 
and iio'tiee are even more strict than in the case of 
other commercial paper. In order, however, that 
any delay in presentation and notice shall discharge 
the drawer, lie must have been prejudiced by the de- 
lay, as through the intermediate failure of the bank, 
though a similar delay in the case of a bill will dis- 
charge the drawer, even though he was not really 
injured thereby ^ But indorsers of a chock are dis- 
charged by delay in presentment and notice, whether 
they are actually injured or not. 

Whether a check drawn in one state upon a bank 
m another state is to be regarded as a foreign bill 
and entitled to be protested, appears to-be unsettled, 
though the necessity for protest has been denied 
§ 600. When presentment must he made. — A 
reasonable time for the presentment of a check, in 
the absence of special circumstances, has been quite 
accurately defined by the courts. 

Where the payee receives the check in the same 
place with the drawee bank, be must present it be- 
fore the close of hanking hours on the day upon 
which he receives it or on the following day. If the 
payee neglects to present the check on the day after 
he receives it, the drawer is released if the bank fails 
in the meantime. Where the check is received on 
Saturday, the payee has until the close of hanking 
hours on Monday to present it. 

Where the payee ^receives the check in another 
town, he has all of tlie next secular day within which 
to forward it for collection, and the party to whom it 
is sent for collection has all of the next day after it 
has reached him in due course of mail to make the 
presentment. 

§ 46S- 
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The same excuses for delay in present raent and 
notice are usually available in the case of checks as 
ill the case of other commercial paper 

§501. Overdue checkst. — check is said to be 
overdue or stale, so as to lot in equitable defenses 
against the holder, when it has been so long out- 
standing as to arouse the suspicions ot a reasonably 
prudent man in the light of all the circumstances of 
tlm particular case. A delay of one month has been 
h('ld not to render a check overdue. On the other 
liiiud, it has been held that a delay of live days 
would render it stale iiiiicw of surrounding circum- 
stances. 

§ 502 Pajmieiit of checks — Duty of the hank. — 
Tlie drawee bank is bound in favor of tlie depositor 
to i>ay his checks wdien properly drawn against 
funds, and is liable to an action if he refuset. sotcTdo. 
But it is under no such obligation to the checkholder, 
except in those states where a check is held to oper- 
ate as an equitable assignment pro tanio of the fund 
on which it was drawnd Unless a check is held so 
to operate the drawer may countermand it at any 
time before it is actually paid or certified, and the 
bank can not lawfully pay m the face of such coiin- 
tt*rmand. Except where the check operates as an 
equitable assignment jp ?’0 laTito the death of the 
diaw'cr revokes it, though the bank is protected if it 
pays in ignorance of death. Wherever a check oper- 
ates as an equitable assignment the bank may pay 
checks drawn before, but presented after, the attach- 
ment of the drawer’s deposit. But where the assign- 
ment theory is denied, the hank can not, after 
attachment, pay a check drawn upon an attached 
deposit, even though it was drawn before the at- 
tachment was levied, unless such check was certified 
before the levy. If a check is certified before the 
deposit is attached, however, the bank must pay it, 
as the act of certification changes the title to the 
^ Ante, § 498 . 
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funds upon which it was drawn, and makes the 
bank the debtor of the checkholder. 

§ 503. To whom payment should he made. — The 
rules laid down elsewhere governing the payment of 
commercial paper appli’- here. If a bank pays a 
‘check upon a forged indorsement it will be liable to 
the true owner. But if the check is payable to 
bearer it is safe in paying to the party in possession 
, unless it is aware of his defective title. 

§ 504. Over checks. — A depositor has no right, 
unless by special agreement, to overdraw his ac* 
count, and the bank is under no obligation to honor 
an over check in the absence of a lawfnl special con- 
tract to do so. But if the bank actually pays or cer- 
tifies a check or passes the amount to the credit of 
the holder in the belief that it is drawn against 
funds, it can not rescind its action on the ground of 
mistake, upon discovering that there were no funds 
; to the drawer’s credit. 

The bank, therefore, may and should refuse to 
: pay,: certify or credit a check to. the holder, until it 
' dias had,a reasonable opportunity to ascertain whether 
, it is genuine, and whether there are funds to meet it.' 
Th^, bank is not bound to pay nor the checkholder 
to receive a, part of the amount for which a check is . 
'drawn. 

i;505.. Forged checks,-— A bank is bound to know 
the signature of its, depositor, and can not charge 
against him money paid on his forged signature, 
though it .may charge against him j^ayment made ■ 

, upon, a raised check, provided his! negligence in 
‘ y failitig to take ordinary precautions in filling up ; 
' {blanks lacilitated/tbe, forgery ahdrled, the bank into , 
errors: :V 

/ It, is geiieraily laid dpwi^ . that vif a bank pays or 
fbrgedj checky it ' is - thereby esto^^ to! 

^ ^tfe-Bra^ey.'s signature- 'as againk ; 
IP''-- -l?hucenkVk*^W^^ ;'fdr ‘ w - A'ba’nk ,is ■■alw.ay.S' 

bf ';d'rawer ■& /signa^, 
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ture as against one who took it bona f^de and for 
value after certification. But it is well settled, in New 
York, at least, that payment or certification of a check 
warrants the genuineness of the signature only and 
not the body of the check, and a bank which pays a 
cheek that was raised either before or after certifica- 
tion can recover the excess from the holder, provided 
it^cts promptly upon discovering the error. 

Cerllfieates of Deposit. 

§ 506. Form and nature. — Certificates of deposit 
issued by banks and bankers are commonly in the 
following form: 

Pacific National Bank. 

$1000,00. Boston, Mass., June 1, 1894. 

This is to certify that Charles G. Ward has depos- 
ited in this bank one thousand dollars, payable to 
the order of himself upon the return of this certifi- 
cate properly indorsed. C. B. Wilkes, 

Cashier. 

Such an instrument seems to disclose all the essen- 
tials of a negotiable promissory note. The courts, 
almost without exception, have held certificates of 
deposit to be in effect promissory notes, and negoti- 
able as such, provided the usual elements of negoti- 
ability are present. They may be transferred in the 
same way as promissory notes, and those who indorse 
them are liable in the same mariner and upon the 
same conditions as the indorsers of a note. 

§507. Demand — Statute of limitations. — ^Even 
where the certificate is expressly payable ‘‘upon the 
return of this certificate,” or similar language is 
used, it is held, by many courts that no demand in 
fact is. necessary befb,i‘e a suit against the; bank, and 
■that the statute of iiinltatip.ns runs from tlie date of 
the instrument, as. ‘.in the, case vof an ordinary note 
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payable on demaial Bib il ib the rule in some states 
that the statute of limitations runs only ironi an 
actual demand of payment in due form, and that 
such demand must precede suit. 


BavliS as Collecting Agents. 

§ 508. In general. — It is a pari of the regular busi- 
nes'i of a bank to act as agent in the collection of 
notes, drafts and checks. In so doing it is bound to 
use duo and reasonable care, skill and diligence, in 
obtaining acceptance and payment, and in fixing the 
liability of drawers and indorsers by proper demand 
and seasonable notice. The consideration for its un- 
dertaking in this behalf is the commission paid it for 
its services, or, if none be charged, then the advan- 
tage that it may gam from tho probable temporary 
use of money collected and the business connections 
thus formed. 

§ 509. Liability of bank for defaults of correspond- 
ents. — A bank receiving for collection commercial 
paper payable at a distant place must forward the 
same in due season to some safe and suitable corres- 
pondent at the place where payment is due. The 
bank on which the bill is drawn is not a proper agent 
to collect it. But where the bank receiving such 
paper forwards it promptly to a suitable bank at the 
place of payment, many courts hold that it is not 
liable for the default of the sub-collecting bank, and 
that the latter alone is liable to the depositor. Prob- 
ably an equal number of courts hold that the first 
bank is liable throughout. The reasoning of these 
confiietiiig decisions is quite evenly balanced. 

There is a similar conflict of opinion as to the lia- 
bility of a bank for the default of a notary employed 
by It to make protest of the paper left with it for col- 
kotion. 
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AnthonHes. 

The standard American text-book on the law of 
bills, notes and othei negotiable instruments is Daniel 
on Negotiable Instruments, 4th ed , L891 . Other 
authorities arc Tiedeiiiaii on Cominercial Paper, 
1889; Parsons on Notes and Bills, 2d ed,, 1874; 
Bevies on Bills, 8th Am ed , 1891, Edwaids on Bills, 
3d od., 1882; Story on Promissory Notes, and his 
separate Avork on Bills of Exchange are sometimes 
cited, but are non little used 

Benjamins Chalmers Bills, Notes and Checks, 2d 
Am ed., 1889, is a compact statement ot general 
principles within a small compass. Bigelow on 
Bills, Notes and Checks, 1893, is an excellent stu- 
denCs work 

Upon questions of general banking law, Morse on 
Banking, 3d ed , 1888, is the leading authority. 
Bolles’ Banks and their Depositors, 1887, and his 
Bank Collections, 1893, are valuable. 



CHAPTER XXVI. 

AGENCY 

Natvre a7id Formation. 

§ 510. Definition. — ^Agency is the legal relation 
founded upon the express or implied contract of the 
parties, or created by law, by virtue of which one 
party, the agent, is employed and authorized to rep- 
resent and act for the other, the principal, in busi- 
ness dealings with third persons.* The principal is 
sometimes called the constituent or employer, and 
the agent is sometimes called the attorney, proxy or 
delegate. The party dealt with through the agent is 
simply called the third party or third person. 

§ 511. Of agency in general. — The relation of prin- 
cipal and agent is the outgrowth of commercial and 
social necessity and convenience. The affairs of 
modern society are so manifold and complex that 
very few persons are able to transact all their busi- 
ness, supply all their wants, and accomplish all their 
purposes, without employing others to represent and 
act for them and in their stead. It is a general rule of 
law, therefore, that whatsoever one legally competent 
. may do in his own right, he may employ an agent to 
do for him, and, as a correlative of this, that what- 
soever is done by the agent, within the scope of the 
power conferred upon him, is, in law, the act of the 
principal. In fact the agent is, in legal contempla- 
tion, the mere tool or instrument through which the 

* Mechfim on, Agency, §1, and notes. 
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principal creatcb. alters, modifies and dibcliarges fiis 
rights and obligations. 

512. The distineiion between agentH and serv- 
ants. — ^Tlie American law of master and ser\aiit runs 
parallel, in many respects, to that ot principal and 
agent, and the same lules applj^ very olten, to oases 
aiising under either iclation. In fact, agency i'^ but 
a form ot employment, and all agents are servants m 
the widest souse ot the term The agent is employed, 
however, to bring the employer into legal relations 
with third persons, and is usually’’ invested with 
more or less discretion as to the timo and manner 
ot discharging Ins trust. The servant, on the other 
hand, is not emploj^edto bring the master into legal 
lelations with others, but to perform labor, skilled or 
unskilled, under the more immediate direction ot his 
employer. The same person may at one time, and 
as to certain things, act as a servant, while at an other 
time, Of as to other things, he acts as an agent. 

§ 513. Classes of agents. — ^Agents are divided into 
a vaiiety of classes, depending upon the nature and 
extent of their authority, the character of their call- 
ing, and the obligations they assume. 

As to the extent of the authoiity conferred upon 
them, agents are either vnive'isal, general^ ov special. 

Auniveisal agent is one autlioiizod to transact all 
of the business of his principal of every kind Such 
an agency being necessarily of rare occurrence, even 
if it be possible, except in theory, will receive no 
further mention. 

A general agent is one authorized to transact all 
the business of his principal of a certain kind or in 
a certain place. A special agent is one authorized 
to act only in a specific transaction.* 

As to the character of their calling, agents are 
classed as professional and non-professional. Among 
the former are factors or commission merchants,* 

§632. *Po.sf, § 598. 
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biokers/ auctioneerfaj^' atcouicyh al law masters ol 
bliips and bank officers. Agents are either paid or 
gratuitous, and paid agents are del credere or not 
del credere. A del credere agent is one who under- 
takes, for an extra compensation or commission, that 
the party to whom he sells the principars goods will 
pay lor them. The contract is not one of guarantee 
and need not be in writing. It is more in the nature 
of an agreement to indemnify the principal against 
his (the agent’s) inadvertence or mistoitune in sell- 
ing to those who can not or v/ill not pay. 

§ 514. Purposes for whieli agency may be created. 
— An agency may be created for any lawful purpose 
But authority can not be delegated to do an act which 
is illegal or immoral or opposed to public policy 
If such a power he delegated the agent can not be 
held liable if he refuses to act under it. If he does 
act he can collect neither comjien&ation nor indem- 
nity, provided he participated in the unlawful pur- 
pose. 

§ 515. Who may he principal or agent. — ^It is a 
general rule that any person legally competent to act 
in his own right may act through an agent, and any 
person not so competent is equally incompetent to 
act through an agent. By the weight of authority 
an infant’s appointment of an agent is not, like his 
contracts in general, merely voidable; it is absolutely 
void. As the legal consequences of the acts of an 
agent commonly fall, not upon him, hut upon his 
principal, it is not necessary that the agent, in order 
to hind the principal, should have capacity to bind 
himself. Any person maybe an agent, therefore, 
except a lunatic, imbecile, or child of lender years. 

§ 516. Husband and wife. — While the wife has an 
agency at law whereby she may bind her husband 
for necessaries when he disregards his conjugal duty 
to support her,* she is not, beyond this, by virtue of 
her status as wife, the agent of her husband, nor is 

ipOirt, §C0S. *Pos*, §607. «Po««, §616. Mnip, § 132. 
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ho, by virtue of his fataius, liei agent. Abide from 
the wife’s ageuey, in law luisbaiici and wile, while 
competent to be agents for each other, must become 
such by the same methods of appointment and author- 
ization as strangers, though the wife’s agency iii 
household matters will, of course, bo readily im- 
plied. 

§ 517. Adverse interest disqualifies. — An agent 
can not represent one to whoso interests his own are 
antagonist ic, for it is his duty to act in stiict good 
faith for llie honefil ol his principal Hence, vvlieii 
the principal dibcoverfa that his agent to buy has 
hupplied Ins own goodb, or that his agent to sell has 
him-iclf bc'‘onie flie purchaser, he may avoid tho 
traii'sdction without regard to its actual fairness or 
unfairness, and whether a better or as good a bar- 
gain could have been made with (bird persons or 
not, for it is the policy of the law to discourage ab- 
solutely such double dealing But where the agent 
fairly and fully discloses his adverse interest, the 
transaction will stand, otherwise the rule is inflex- 
ible. Upon similar principles, an agent can not act 
for two opposite principals in a transaction requir- 
ing the exercise of discretion. If lie does so, the con- 
tract is voidable at the option of either party, oi>, if 
only one was ignorant of the double agency, the con- 
tract is voidable at his option. But where both 
principals know of the double agency and consent 
to it, both are bound. 

§ 518. The appointment of agents. — Except in the 
case of the wife’s agency in law, and perhaps in one 
or two other instances, one can become an agent only 
by the will of the principal, unless the latter has so 
conducted himself as to lead third parties to be- 
lieve that he lias given an authority which he never 
conferred in fact/ 

§ 519. How agents are appointed — ^When authori- 
ty must be sealed. — By the common law an agent, 
^Poa, §522. 
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in order to bind liib principal by an iiibtrumeiit un- 
der seal, must Lave authority under seal. But this 
rule IS subject to the following exceptions . 

(1) An instrument sealed in the presence of the 
principal, and by his authority and direction, binds 
him, though the authority be oral or by unsealed 
writing, for the agent’s act is regarded as that of the 
principal direct. 

(2) If the instrument which the agent executes 
under seal, but without sealed authority, would have 
been valid and effectual without a seal, the principal 
will be bound by it as a simple contract, the seal only 
being treated as unauthorized and rejected as a sui- 
plusage. 

(3) If a deed duly signed and sealed is delivered 
into the hands of another with blanks to be filled in, 
such blanks may, according to the weight of modern 
authority, he filled up by an agent whose authority 
is not sealed. 

(4) A corporation may usually, by mere resolu- 
tion of its board of directors without seal , authorize 
an agent to execute for it an instrument under seal. 

A sealed authority is technically termed a power 
of attorney, and the agent to whom it is given is 
called an attorney in fact. 

§ 520. When must be in writing. — In some cases 
statutes require a written authority merely for the 
doing of certain acts not themselves requiring the 
execution of a sealed instrument. In these cases no 
seal is necessary, though its employment can do no 
harm. A letter, telegram or other informal writing 
suflBces. 

And an agent may be authorized without writing 
to bind his principal by written contracts, even in 
cases where the latter would not be bound without a 
writing, as under the 17th section of the statute of 
frauds, the statute not in terms requiring a written 
authorization. 
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When hy parol. — Ej.cept as stated above, 
y may be conferred expressly by word of 
or by implication from the acts and conduct 
L'incipal. As a large portion of the transac- 
the modern business world are carried on hy 
I means, authorities arc chioOy conierred by 
writings, by spoken words, oi by conduct on 
of {lie principal from which the intention to 
1 agency may bo inteired 
Ajjfoney hy inipliciitioii — JEstoppel. — The 

I IS not responsible lor such poweis alone as 

II lad <*onferred, hut lor such an appearance 
' or aulhoniyas his acts, repiesentations, ad- 
3 or silence create. He will not be permitted 
‘ another with an apparent authority and then 

that any power was in fact conferred, as 
one who, acting in good faith and with rea> 
caution, has relied upon these appearances 
ngod liis position for the worse. As against 
.'SOU, the principal will be estopped to show 
authority W’as actually delegated. Thus, 
liusband allows his wife to deal with trades- 
the ordinary supplies of the household, he 
jstopped as against those who contract with 
,ie faith of the authority thus apparently ere- 
show that she is unauthorized in fact. So, 
who had repeatedly recognized his liability 
tes signed with his name by his son, was held 
L to show lack of authority for a subsequent 
as against one who dealt in good faith on the 
the previous apparent authority. So, one 
ids by and permits another to make a con- 
him as his agent, without disclosing his lack 
rity, may be held liable on like grounds. So 
sen held that a young man, standing behind 
ter and dealing with customers in his father’s 

. Law — ^15, 
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place of business, may be considered the father’s clerk 
or agent.^ 

§ 523. Ratification — ^feneral rule. — Whatever is 
done without the actual authority of the principal, or 
without an appearance of authority for which he is 
responsible, does not bind him, unless he subse- 
quently, and with full knowledge of the facts, adopts 
the act and recognizes it as his own. But if the 
principal ratifies and adopts the unauthorized deal- 
ings of one who assumes to act as his agent he will, 
as a rule, become bound in the same manner and to 
the same extent as if such dealings had been author- 
ized from the first. It makes no difference whether 
the party acting without authority is really an agent 
of him who ratifies the- act and has simply exceeded 
his authority, or a mere stranger. 

§ 524. What acts may he ratified. — ^An act to be 
capable of ratification must be one that the principal 
had power to do and to delegate the power to do, both 
at the time it was done and at the time of ratification. 
The doctrine of ratification applies both to, contracts ; 

' and to torts. The act to be ratified must be done by 
one yiio assumes to act as the agent of the party rat- 
ifying aiid not merely for himself or for a stranger, 

, and it must be done on behalf of a principal who 
: was' actually in existence at the time the act to be 
ratified was performed.® 

§ 525. Knowledge hy principal essential.-^ The 
, principal is iiot'bound by his ratification unless, it be 
; rpade with full knowledge of all the material facts, 
or'uhless, being put npon . inquiry as to the facts, he ' 
chooses to ratify without knowledge i - 

, § 626. ; Can not ratify .inpa|rt.-HAL can hot 

-ratify, so .much of his agent' s unauthorized act as he , , 

. . i^deoms ' beneficialarid aYoid - He must ratify , ’ : 

ivhole 'or, none.' : ;Hie attenipt to , ratify m 

bifier inasttatwh sQb' .feeh., im Ageueyj §§.86, 8t. , See, . 

'86e'i^,rpoTatiQns*'i>osj,i'729; ■" 
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may amount to a ratification of the whole. Thus, he 
can not avoid his agent’s unauthorized warranty or 
bargain for credit in a sale of goods, and at the same 
time ratify the sale. 

§ 527. What constitutes ratification. — It is a gen- 
eral rule that an unauthorized act must be ratified 
by the same means necessary to confer authority to 
do it in the first instance. Hence, if sealed author- 
ity was indispensable, the ratification must be under 
seal, and if written authority was required written 
ratification must be shown. 

In other cases ratification may be informal, by 
spoken words, or implied from conduct. So, if one 
with full knowledge of all the facts or without in- 
quiry as to them, takes the benefits of an unauthor- 
ized act or contract done or made on his behalf, he 
will be bound to all the consequences of such act or 
contract, upon the ground of an implied ratification. 
Thus, acceptance, with full knowledge of the facts of 
the price of property sold without authority, is a rati- 
fication of the sale. So if one with like knowledge 
accepts goods bought for him without authority, or 
unreasonably retains or uses them, or sells them, he 
will be liable for the price. So, a suit by the prin- 
cipal based upon an unauthorized contract and seek- 
ing its enforcement amounts to ratification. 

§528. Sub-agents — ^Employment of. — It is a maxim 
of law that a delegated authority can not be re-dele- 
gated. This simply means that an agent can not, 
without express or implied authority, appoint a 
third person to discharge the duties of the agency so 
as to make the latter the agent of the principal. 
Most agents are employed because of .the special 
trust and confidence which, their principals repose in 
their integrity, skill and knowledge, and to permit 
them to delegate the execution of their authorities to 
others might deprive, the principal of the benefit of 
these very things and render him liable for the acts 
of persons whom he might never , have chosen, to em- 
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ploy But an agent may, without special authority, 
employ a sub-agent to do such acts connected with 
the agency as are purely inechanicaL Thus, one 
employed to sell lands may, using his own discietioii 
as to price and terms, employ a -luh-agent to look up 
a purchaser. So, authority to emi>loy a sub-agent 
may be implmd from the nature of the business and 
the practical necessities of the case So, w^hen one 
is placed in general charge ol an extensive business 
requiring the help of many subordinate agents, he 
has implied power, ordinarily, to select and employ 
them. So, if a well-established usage of the busi- 
ness or trade in which the agent is engaged author- 
izes the employment of sub-agents, the principal will 
be presumed to sanction their employment unless he 
gives instructions to the contrary 

§ 529. Same — ^Effect of employment. — If the agent 
employs a sub-agent without authoiity, express or 
implied, the latter is not the agent of the principal 
unless he sees fit to ratify the appointment. Without 
such ratification the sub-agent merely represents the 
agent who appointed him, and the latter, and not the 
principal, is liable to compensate and indemnify 
him. 

But if a sub-agent is employed by express or im- 
plied authority of the principal, it is as if he had 
been appointed by the principal direct.* 

^ Farther to this subject see post, §§ 568, 592. 
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§ 530 111 geueral. — ^Tho })uipobe of appointing an 

agent is to clothe him, at least loi a time, with a por- 
tion of the powers with which nature and the laws of 
boeicty have invested the principal. Upon the ox- 
tent of this authority depends, in general, the capac- 
ity of the agent to bind the principal, for it is only to 
the extent tliat the principal has actually or appar- 
ently clothed his agent with power that the acts of 
the latter can bind him. If the agent exceeds the 
authority actually or apparently created by the prin- 
cipal, third parties seeking to establish legal relations 
with the latter will fail of their purpose, unless the 
lack of authority be supplied by a ratification, 

§ 531. Evidence of authority. — ^The agent can not 
confer power upon himself, and evidence of his state- 
ments and admissions of authority are not admissible 
against his principal where the existence of his au- 
thority is directly involved. If the agency is dis- 
puted, the third party, in order to establish a right 
against the princifial, must show by competent evi- 
dence: (1) That the principal did, as a matter of 
fact, confer upon the agent authority to do the pre- 
cise thing for which he (the principal) is sought to 
be held, in accordance with the rules previously laid 
down, or, (2) that the principal so conducted him- 
self as to lead him (the third party) reasonably to 
believe that authority to do the precise thing in ques- 

(229) 
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tion was actually conferred, or/ (3) tliat the 
cipal has voluntarily ratified the act of the agoi 

§ 532. General and special authority. — A di 
tion i& usually made between general and s 
agents. A general agent is one who is empo 
to transact all the principal's business of a part 
kind or in a particular place. A special ag< 
one who is to act only in a specific transa 
Thus, one authorized to conduct B's business 
dealer in dry goods, or to manage his factory ii 
cago, would be a general agent. But one auth 
to sell a particular piece of land or to buy a s^ 
chattel, is a special agent. 

The difficulty, not to say practical impossi 
of describing each act which a general agent ra 
usually makes it impossible, even when the aut 
is expressly conferred, to avoid the use of g 
terms which leave much to be inferred from t! 
ture of the business in which the agent is em] 
and the character in which his principal hole 
out to the world. But even a general agency 
unlimited. A general agent has power to d 
those things which are fairly within the scope 
business with which he is entrusted or in whi 
is held out as authorized to act. 

If the agency is special, much less i^ left to 
cation, for the limits of the authority being h 
scope is easier to determine, and inquiry is 
readily suggested. Grenerall-y, therefore, the a 
ity of a special agent must be strictly pursued, 
wise the principal will not be bound. 

While the distinction between general and { 
agents is no doubt useful in many cases, in ot 
is thought' to be of little use and even misle 
It can furnish no infallible test, as many case 
where it is difficult to say whether an agency , 
eral or special. In every case the question m 
Did or did not the agent exceed the authorit; 

* Am^ § 522 *.4nfe, § 623, et aeq. 
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ally or apparently conferred upon liim ? If be did, 
the principal is not bound unless he has subscquenl- 
ly ratified the unauthorized act ; if he did not, the 
principal is bound, unless the power was defectively 
executed. 

§ 533. llsaj?e as an element. — Where the agent is 
actiudly or apparently authorized to do an act or 
transact a business, with respect to which a well dc- 
liiied and generally known usage exists, thiid paitics 
may presume, in the ub‘^cnce ot instructions limit mg 
the agent’s authoiity and known to them, that the 
agent has power to discharge his trust as the usage 
wan ants. 

^ 534. I nstrnetions limiting anthoriiy. — The prin- 
cipal ina}’^, fioni tune to time, by special instructions, 
lestrict the authority of his agent within such limits 
as he sees fit. While these instructions will bind 
both the agent and third persons from the time they 
have notice of them, the principal can not, as against 
third parties who have dealt with the agent in good 
faith wdthin the scope of his apparent authority, 
estape liability by showdng that he had previously, 
but unknown to them, modified or restricted the 
authority by secret instructions. 

§ 535. Authority of public agents. — ^The foregoing 
rules touching the actual and apparent or ostensible 
pow’ers of agents are applicable, for the most part, to 
private agents only. The authority of public officers 
and agents is a matter of public law or record of 
w'hieh all persons are bound at their peril to take no- 
tice. Private persons are liable to the extent of the 
powders they have apparently conferred upon their 
agents, while the government is responsible to the 
extent only of such pow^ers as it has actually con- 
ferred. 

§536. Construction of authorities, — As the gen- 
eral rules and principles governing the construction 
of powers do not differ from those wdiich up]>ly to the 
interpretation of contracts, it is proposed to say but 
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little on this subject Tlie meaning of general wordfe 
and expressions* in an instrument conferring powers 
will be limited to the manifest objects and purposes 
for winch the agency was created, whether these are 
expressly disclosed by the recitals or are apparent 
from the whole instrument- And the power will be 
held to relate to the principal’s ordinary and private 
bufaiuesfe unless a contrary intent is manifest. Ex- 
press and formal grants of power are strictly con- 
strued and will not be extended to extraordinary or 
unusual matters. But that every grant of authority 
carries with it by implication power to do whatever 
is necessary and appropriate to carry such authority 
into effect should also be remembered . 

§ 537. Power to do particular acts — ^To sell land. 
— power “ to act in all my business, in all my con- 
cerns as if I were personally present, and to stand 
good in all my land and other business,” gives no 
power to sell land, A power to sell land gives no 
power to mortgage it, nor to give it away, nor to ex- 
change it for other property. Neither (ioes a power 
to sell lands give implied authority to sell on credit. 
A power to sell on credit gives implied authority to 
sell on reasonable credit only. 

Unless the agent is limited to the mere finding of 
a purchaser or to the execution of the preliminary 
contract to convey, a power of attorney to sell lands 
gives implied power to execute all the instruments 
necessary to efiectually complete the sale. The agent 
may therefore execute a deed containing, according 
to the weight of authority, the usual covenants of 
general warranty, but not unusual or special war- 
ranties. 

§ 538. Power to sell personal property — ^Pledge. — 
The mere fact that one has.possession of personal prop- 
erty is not alone sufficient evidence that he is the 
owner of it, or that he has authority to dispose of it 
by sale or pledge. If the party in possession is not 
the owner in fact, and has no authority from such 



ovMici* to dispose of it, not cvron a bona f(J( purcliaser 
or pledgee tor \aluo will acquire any riglit as against 
the true owner 

But if an agent, entrusted by hn principal with 
negotiable instruinonts payable to beiuer or iiidoised 
in blank, transfers thein to a hona fide purolnioor or 
pledgee tor value, the latter may bold tluMn against 
the principal, even lliougli the agent acted without 
authority and in breach of trust; and the same is true 
where othet c unties are eiitru‘'ted to an agent, sO in- 
dorsed, made out, or assigned, as to lead to the belief 
that the agent is the real owner of (licin 

Bona fidi pledgees from factors or mercantile agents 
are soinetiihes piotected under special statutes known 
as factor's acNd 

Wliere goods are left with one whose regular busi- 
ness it is to sell goods of the kind in question, as 
agent for the owners, third parties who have pur- 
chasetl in ignorance of the agent’s lack of autlioiity 
will often be protected. This has been hold of goods 
sent to an auction room, and of a horse loft at a sale- 
stable 

§ 539. Authority to rereiye payment for goods 
sold. — Whether an agent to sell has implied power 
to receive payment depends upon a variety of facts 
and circumstances, including whatever usages exi^t 
in the trade or business in which he is employed 

It may be stated generally, however, that an agent 
entrusted wdth the custody of goods and authorized 
to sell and deliver them has implied power to receive 
payment at the time of the sale and as a part of the 
same transaction But £ln agent who is charged 
neither with the custody of the goods nor with the duty 
to deliver them, as in the case of a mere traveling 
salesman or drummer, has no implied authority to 
receive payment, and an agent who sells on credit 
can not subsequently receive the price unless specially 

^ JPoht, § 600 
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autlioiized by u&age or the language or conduct of 
the principal. 

§ 640. Power to sell on credit. — As a general rule 
an agent has no authority to sell on credit unless 
there be a valid usage of trade to that effect or he is 
specially authorized to do so. 

§ 641. Power to wari’ant. — It may also be laid 
down generally, tiiat an agent to sell personal prop- 
erty has no implied authority to warrant its quality 
or condition unless the goods he oi a kind usually 
sold with wairanty. But if the agent is empowered 
to sell property of a kind usually sold with warranty, 
he has implied authority to warrant its condition and 
quality, within the limits set by the usage. 

§ 542. Authority to purchase. — An agent author- 
ized to purchase, and supplied with funds, has no 
implied authority to buy on credit, unless such is the 
usage of the trade in which he is employed. But if 
an agent, authorized to buy, is not furnished with 
necessary funds, he has implied power to buy on 
credit. 

§ 543. Authority io receive payment — ^In general. 
— Authority to receive payment tor the principal can 
not be presumed from the meie possession of a bill 
or note payable to the order of the principal and uii- 
iiidorsed, nor from the bare possession of a bill or 
statement of account, though made out in the hand- 
writing of the principal and upon his bill-head. 

All agent, authorized to receive payment, has no 
implied authority to release or compromise the debt 
or to extend the time of payment, or, in general, to 
receive in payment anything but money. 

Where a principal has made a loan through an 
agent and left the securities in his hands authority 
to receive payment may bo implied. 

§ 544. Power to issue and indorse negotiable 
paper. — ^Authority to make or indorse negotiable 
paper is not readily implied. Unless conferred ex- 
pressly it seldom exists. Of course, the power to soli 
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unt a bill or note give's implied power to in- 
if this be necessary to accomplish that pur- 
luthority to bind the principal by bill or 
ly be inferred from frequent recognition by 
■cipal of the agent’s authority to do so.^ Au- 
to draw a bill does not imply authority to 
or accept one 

How the authority >shoiild be executed — 
e execution. — We have seen how an author- 

bc conferred and something of its nature 
mt But the defective execution of an au- 
may, as we sliall presently sec, result in 
the agent and not the principal, or else in 
no one. Assuming that the principal has 
;ed his agent, in proper form, to do the act 
3 the contract which he assumes to do or 
'e have now to see how authority must be ex- 
n order to hind the principal rather than the 
’ no one at all. 

Same — Execution of sealed instruments.-— 
.1 settled that the agent, in order to bind his 
il by an instrument under seal, must so exe- 
;hat it purports, upon its face, to be made, 
and sealed in the name of the principal, 
ough the agent describes himself as an agent, 
the words agent or attorney after his name, 
ords of grant or covenant import upon the 
the instrument to be his, and the seal pur- 
be his, the agent will be bound, and not the 
il. Parol evidence will not be admitted to 
ihe principal by showing that he, and not the 
iras intended to be bound, unless the contract 
ion would have been valid without a seal, 
ichnical nature of the rule that the deed must 
e name of the principal, and the unjust con- 
es which often follow its application, have 
ts being somewhat limited or relaxed in its 
n in some courts. We have no space, how- 
522 . 
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ever, to further di&cuss this subject, and tiieietoie 
lay down the safe lule, that lu executing a sealed ni- 
strument for hi& pnncipal, the agent should wnte it 
thioughout as the deed of the pnncipal, and sign it 
with the piincipal’s name, adding aftei the pimci- 
pal’s name the woids, “ By his attorney, A B,” oi, 
“By his agent, A B,” or, “By A B, liis attorney or 
agent ’’ It is probably sufhcieiit foi the agent to 
use the pimcipars name throughout without placing 
his own on the mstiument at all, though to omit it 
is cleaily unwise, as obbcuiing the histoiy and e\i- 
dence of the tiansaction ^ 

§ 517 Same — ^Negotiable iustrniiieuts. — As nego- 
tiable instruments aie intended to lepieseiit money, 
it IS important that the parties bound may be ascei- 
tained fiom the face of the papei itself The method 
appioved for the execution of sealed instiuments 
can, with gieat propriety, be adopted heie Thus, 
where the agent makes, diaws, mdoises, oi accepts 
for the principal, he should sign thus A B, by his 
agent or attorney 0 D, or A B, by C D, his attorney 
or agent Other foims are sufficient, as A B proe 
C D, or A B by 0 D, or C D, agent for A B, though 
the latter form has been held insufficient ® Wheie 
the signing is simply A B, agent, or even A B, 
agent of 0 D, the words, “ agent,” oi “ agent 
of,” aie held to be merely descriptive of the peison 
signing, and he, not the pnncipal, is peisonally 
liable, the principal not otherwise appearing as the 
party bound 

The same strictness, howevei, is not lequired 
where commeicial papei is executed by bank officeis 
A bill or note payable to the cashier of a bank in his 
official capacity sufficiently indicates that the bank 
is the payee, though the name of the bank does not 
appear, and the acceptance or indorbement of papei 
drawn upon or belonging to a bank, “AB, Cashier,’’ 
binds the bank and not the cashier, for usage in such 

i?}IiidS03 n 001 278 
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IS viitually established an exception to the 
lule 

Other simple contracts. — Otlioi simple con- 
lould be executed , as a mattei ot piudence, in 
e uiiequuocdl [<nm as is appiovcd loi the 
of bills and notes But gicatei latitude of 
“tion IS adopted in the case of simple (oii- 
hci than bills and notes tlian indicattd 
pieteding sections Though the language 
ijcithei piccise noi aiipiopiiate, still, if it ( in 
.icd Irom the whole instiument that it v as 
iilioii of the paities that the piincipal and 
agent should be bound, the piintipal will be 
II the agent has expressly contract d in wiit- 
is own name, however , he can not exoneiate 
by showing that the principal, and not he, 
paity intended to be bound But wheie one, 
^nnig a simple eontiaet, acts in tact as agent 
hei, the fact may be shown by paiol evidence 
ition by the thud paity against the unnamed 
l 1, or by the unnamed pimcipal against the 
.rty, even wheie the eontiaet is one lequired 
tatute of f lauds to be in wiitmg. 
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THE EFFECT OP THE RELATION. 

Duties and Idabthties of Principal and Agent to Each 
Other and to Third Parties 

§549. General rule. — Naturally we entrust the 
management of our business and affairs to those in 
whose capacity, fidelity and integrity we have 
special confidence. The law protects this confidence 
zealously for obvious reasons of justice and public 
policy Whenever the agent violates his duties or 
obligations to his principal, therefore, whether by 
exceeding his authority, or by positive misconduct, 
or by mere negligent omissions, and any loss or 
damage thereby falls upon his principal, he is bound 
to make the latter full indemnity. It is immaterial 
whether the loss or damage be to the principal’s 
property direct, or whether it is due to the compen- 
sation which he has been forced to make to third 
parties on account of some liability to them due to 
the agent’s wrongful conduct.^ 

§ 550. Agent must be loyal to Ms trust. — ^The 
agent will not be permitted to reap a secret benefit at 
the expense of his principal by dealing directly or 
indirectly in the business of the agency for his own 
profit, nor to place himself in a position antagonistic 
to his principal and then retain any benefit or en- 
force any contract which he has thus been enabled 
to obtain at the expense of his employer. Thus, we 
have seen that an agent to buy can not sell his own 
^Postf § 574 . 
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principal, nor can an agent to sell hinj- 
he purchaser, unless a full disclosure of 
may be said to put the parties at aim’s 
upon similar principles, a cleik who 
lib own favor a lease which he knew 
[ desiiod to renew, and for which the 
'gotiatiJig, making use of the knowledge 
the course of his agency in procuring it 
vas held liable as triibtee of such lease 
ipal. 

>flf& made in the course of agency are 
— It is well settled that all profits 
Ivantages gained in the course oi the 
nd the agent’s salary or commissions, 
e principal, whether made in the per- 
his duties or of the violation of his 
, where an agent instructed to sell for a 
sells for a higher price, the principal is 
5 whole proceeds. An agent speculating 
ncipal’s funds may be held, as a rule, 
rofits or interest at the option of the 

int must obey instrnctions. — As the prin- 
ght to have the agency executed in his 
s clearly the duty of the agent to obey 
3 and lawful insti actions. If he disre- 
le is liable to his principal for whatever 
ue, and the principal will be justified in 
the employment for habitual disobedi- 

gent directed to employ certain methods 
a claim pursues different methods 
ilaim is lost, he is liable to his principal 
ed due diligence in employing the meth- 
TXL selection. So, if an agent instructed 
3h sells on credit, or, being instructed 
, neglects to do so, he is liable for ensu- 
lither will it avail an agent who has dis- 
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obeye(’ liis ins true tioiirf that he acted in accordanee 
with a usage of tiade touching the agency. He must 
follow instructions and not the usage, where the 
former and latter conflict. 

§ 553. Exceptions — Necessity. — Departure from in- 
structions may be warranted in cases of sudden 
emergency or necessity not due to the negligence or 
default of the agent. But before departing from 
them, the agent must communicate with his princi- 
pal, if possible, and secure a modification of his oi- 
(lers. Where this is impossible, however, he may, 
in the exercise of a sound discretion, pursue such 
course as seems best calculated to secure the priuci- 
pal’s interests. 

The agent is not responsible if he disobeys instruc- 
tions requiring him to do an unlawful act, nor for 
trifling and circumstantial variations from his in- 
structions not contributing to the loss. 

§ 654. Ratification exonerates agent. — If the prin- 
cipal, with full knowledge of the facts, ratifies and 
approves what the agent has done in violation of 
his instructions, this, in general, relieves the agent 
from all liability for the default, and prevents a for- 
feiture of his right to compensation, unless the prin- 
cipal had no alternative but to ratify or incur greater 
loss. 

§ 655. Must keep accounts — Commingling goods 
or funds. — ^The agent must keep regular accounts of 
all his dealings in the agency and preserve the neces- 
sary vouchers, and must be ready., whenever reason- 
ably requested, to make and present to his principal 
a full statement of his dealings. 

The agent must not so mingle the goods or moneys 
of the principal with his own as to render them 
incapable of being distinguished. If he does so either 
the principal will take the whole or any loss occur- 
ring to the fund will fall upon the agent. Thus, he 
should, in depositing his principal’s moneys in bank, 
either deposit them in his principal’s name, or indi- 



§ 656 thk effect op the relation 241 

cate 111 fsomo other way, that they belong to the prin- 
cipal. If he does so, having used due care to select 
a safe and solvent bank, any loss of the funds will 
fall upon the principal. But if he deposits funds in 
his own name and account he will be absolutely liable 
if they are lost by the failure of the bank 

§ 556. Agent must use skill and diligence. — It is 
the duty of every agent to bring to the performance 
of his undertaking, and to exercise in such perform- 
ance, that degree of care, skill and diligence which 
the nature of the undertaking and the time, place and 
circumstances of the performance justly and reason- 
ably demand. A failure to do this whereby the 
principal suffers loss or injury constitutes negli- 
gence for which the agent is liable.^ 

§ 557. Must notify principal of material facts. — 
It is the duty of the agent to give timely notice to his 
principal of every matter affecting the agency which 
it is material for the nrincipal to know in order to 
protect his interests. 

Right of Agent Against Principal. 

§ 558. Agent’s right to compensation. — ^The rela- 
tionship of principal and agent, like that of master 
and servant, is usually one of contract. A special 
contract as to the compensation to be paid will of 
course control. If nothing be said about pay, a rea- 
sonable compensation will be implied, unless it was 
expressly agreed that the agent should serve gratui- 
tously, or the services were such as friends or rela- 
tives perform without pay, or they were rendered 
officiously and without the knowledge or request of 
the principal. 

§ 659. Forfeiture hy agent. — While the fraud or 
gross negligence of the agent may result in the entire 
forfeiture of his right to pay, his slight negligence 
^ See Bailments, post, § 930. 

Com. Law — 16. 
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gives the piincipal a mere right to ded 
compensation the damages caused there 

§ 560 Upon revocation by principal,- 
cipal has the right to i evoke the ageiic 
and does so, the agent may usually reco 
of whatever services he leii derod up to t: 
discharge, but nothing more This 
wheie tlie principal receives the full 
agent’s services as they aie rendered ^ 

§ 5C1 Where agent has fully perfori 
the agent has faithfully done all that he 
do, his entne compensation is earner 
principal refuses to take the benefits o 
Thus, an agent who agiees to find a pure 
tarn lauds upon certain terms may recc 
missions if he does so, though the prin 
fuses, or is unable, to convey the title 
cases as the last, there is no implied aj 
the agent shall be permitted to find a pi 
events, and the principal may revoke 
before the agent has fully performed, w 
can recover nothing for his trouble 
But an express agreement that the ageni 
mitted to complete his undertaking wo 
rule, and the principal will not be pe 
where there is no express agreement, 
the agent or broker has brought the 
the very verge of completion and ther 
complete the contract without paying 
compensation. 

§ 562 Abandonment by agent, — ^If 
servant, hired for a definite term, leav' 
without justification or excuse, he can i 
to the weight of authority, recover 
even for what he has done. By a moi 
in some states the agent is permitted i 
reasonable value of his services up tc 

^ Oomimxe post, § 664. 
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leaving, less the damages caused the principal by 
the breach ot contract * 

§ 563 What constitutes ahandonment. — Whethei 
the mere absence of an agent from his duties consti- 
tutes an abandonment or justifies his dischaige de- 
pends upon the tacts and circumstances of the case, 
including the nature of the employment, the duration 
of the absence and the reason and necessity of it In 
some cases absence for a single houi might be an 
abandonment oi justify a dischaige, while in otheis, 
absence for a day or even seveial days might work 
no serious injuiy to the employer oi justity dismis- 
sal But even though the absence is of such a char- 
acter as to justify the principal in treating it as an 
abandonment, yet if he, with full knowledge ot the 
facts, receives the agent hack and permits him to serve 
without claiming a forfeiture, he waives his light to 
declare the contract at an end. 

§ 664 Agent for fixed term — ^Bevoeation m*ong- 
ful. — An agent hired for a fixed term and discharged 
against his will has a cause of action against the 
piincipal for the damages resulting from the breach 
of contract, unless his (the agent's ) own misconduct 
warranted the dischaige. If the discharge is wrong- 
ful the agent has a choice of remedies 

(1) He may treat the contract as rescinded and re- 
cover the actual value of the services rendered up to 
the time of his discharge, even though they be worth 
more than his stipulated salary. 

(2) He may treat the contract as still subsisting 
and sue for the actual damages caused him by the 
breach of contract When he sues, after the expira- 
tion of the term of the employment, his damages are 
prim a facie his salary fot the entire term. Where he 
sues before the expiration of the term of service, his 
damages are prima facie his wages up to the time of 
trial From these amounts will be deducted all sums 

*This rule seems to prevail in Ne^v Hampshire, Texas, Iowa, 
Indiana, Iflebraska and Mississippi 
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paid the agent on account of the e 
suras that he actually earned in othe 
during the unexpired term, and all suir 
have earned in any other employme 
general nature and in tlie same lo ali 
unexpired terra, had he used reasonal 
procure it But he is not bound to ta 
of a different and more menial kind 
locality 

§ 565 Agent’s right to reimhiu’S< 
demiiity. — As the principal is entitled 
advantages arising from the agency, 
its burdens From this it follows th 
entitled to demand of liis piincipal 
for all advances, expenses and disbu 
and incurred in executing his lawfu' 
not for such expenses or disburseme; 
necessary by his default in using r 
skill and diligence, or through his ■' 
str actions. 

The agent has a right to presume t 
pal will not require him to do any 
render him (the agent) liable to 
Hence, if the agent, in pursuance of 
does an act apparently lawful, belie\ 
and in such doing invades the rigl: 
ties and incurs liabilities to them, 
with respect thereto, indemnity from 
Thus, where the agent took personal 
rection of his principal, believing tha 
the latter, and was afterward compel 
ages to one who proved to be the own 
entitled to indemnity. 

If the agent performs an act whiol 
must be presumed to know, to be uni 
swerable like other wrong-doers, no 
from his employer indemnity for the < 
the wrong. 
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§ 566 Agent’s lien. — lieu nuy be heie defined 
as a right in one man to detain that which is in his 
possession belonging to another until certain de- 
mands of him, the person in possession, are satisfied. 
Possession by the party claiming the lien is, by the 
common law, essential to its existence 

Liens are ol two sorts (1) General. (2) Par- 
ticular or special 

A geneial hen is the right to retain the property ot 
another, coming to one in the course of an employ- 
ment, as security for a general balance of account 
due in such employment. 

A particular lien is the right to retain the prop- 
erty of another for charges or expenses incurred with 
respect to it. 

Special or particular liens are given to all agents 
for all necessary and proper commissions, advances, 
disbursements and services in and about the prop- 
erty or thing entrusted to their agency. 

But certain classes of agents have a general lien 
on the property of their principal coming lawfully 
into their possession in the course of their employ- 
ment, as security for a general balance of account 
against their principals, unless by express contract 
or well defined local usage such lien is excluded. 
The agents commonly entitled to a general hen are 
factors or commission merchants, attorneys and 
bankers * 

§567 When agent may retain title or stop in 
transit. — An agent who, under the express or implied 
authority of his principal, buys goods and pays for 
them himself, or binds himself personally for the 
price, may take title to himself and retain it until 
they are paid for by the principal, or he may, even 
where he purchased them in the name of the princi- 
pal, stop them in the hands of a carrier upon learn- 
ing of the principars insolvency.® 

* Pos^, §§ 601, 622. * Fast , § 862, 6 t seg . 
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§ 568 Kights of sub-agent against 
Whether the piiucipal is liable to a sub-) 
compensation depends upon whether he 
impliedly sanctioned his employment 
he is liable, otherwise the sub-agent m 
compensation to the agent who employee 
the same principle usually governs as tc 
right to reimbursement and indemnity 
or injury, and with respect to lien 


Liability of Principal to Th ird Pa 



§ 669. In general. — ^An agent who act 
scope of his authority and in the name o 
pal binds the latter and not himself E 
the agent exceeds his authority, the princi 
if he has by words or conduct clothed th 
an apparent authority to do the act or m 
tract in question These rules are alrea 
§ 570. Undisclosed principal liable v 
ered. — But if the agent discloses neither 
his principal nor the fact of his agency, 
settled, in the case of simple contracts 
bills and notes, that the third party ma 
supposed state of affairs, and sue the , 
may accept the actual state of affairs 
principal. But if he elects to hold the j 
must exercise his right of choice within 
time after discovering his existence a 
Neither can he hold both principal au( 
if he has clearly elected to hold one, he 
terward change his attitude and hold thf 
these rules apply, it seems, to cases whei 
the agency was, but the identity of the p 
not, disclosed, provided the contract 
framed as to lead to the conclusion th 
party intended to look solely to the agen 
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§ 671 . What constitutes election. — No geiiei al rule 
can well be given as to what constitutes an election. 
Any words or acts of the third party clearly indicat- 
ing his intention to hold either the agent alone or the 
principal alone will suffice. But the thiid party can 
only elect where he has knowledge of his choice, 
which knowledge must include both the fact of the 
agency and the name of the principal. So the mere 
commencement of an action against the agent when 
the principal is unknown will not prevent the third 
party from discontinuing it and commencing against 
the principal when discovered. But where the third 
party, knowing who is the principal, sues the agent, 
or takes his personal note without taking other steps 
indicating his intent to hold the principal, the prin- 
cipal can not afterwards be held. If goods are sold 
to the agent of an undisclosed principal, the latter 
can not be held liable if the seller has, by represen- 
tations or conduct, induced the principal to settle 
with his agent in the belief that the latter had paid 
or settled for the goods And it is held in many 
cases that if the principal has, in good faith, paid or 
settled with his agent, he can not be held, though 
such settlement was not induced by any act or repre- 
sentation of the seller. But some cases hold that the 
principal can not avoid liability to the seller by show- 
ing payment to the agent, unless such payment was 
induced by the seller, for, it is said, the principal 
may easily withhold payment or settlement fiom his 
agent until satisfied, by a receipt or otherwise, that 
the agent has paid or settled with the third party 
§ 572. UaMlity for agent’s statements and repre- 
sentations. — While engaged in the business of the 
agency, and acting within the scope of his authority, 
the agent stands in the place of the principal His 
statements, representations and admissions with ref- 
erence to the business he is authorized to do, and 
while engaged in doing it, are therefore as binding 
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upon the principal as if tlie latter 1 
peisonally ^ 

^ But the agent inii>,t, in order to bo 
eipal, have made the fetatemeiits, reu 
admissions, under authority, express ^ 
in relation to a matter within the S( 
thority and at the time of, and as a pai 
action to which they relate. 

§ 573 When notice to the agent i 
principal. It is an elementary rule 
the apnt, while acting within the s( 
thority, with reference to some matt€ 
authority extends, is notice to the pi 
the principal is bound, whether the 
nicates such notice to him or not. 

Under some rulings the principal 
with the agent’s knowledge, acquir 
^ency commenced, while under othi 
X et ail authorities agree that notice tc 
ter his authority is terminated does 
principal. 

^?*^;**»*y of principal for tor 

The authorized act of the agent is the a 
cipal, and hence, whatever wrong the ai 
mit by the express direction of the pr 
law, the wrong of the principal. Y 
broader than this. Every person is boi 

transacts it in person or through ot 
negligence of the agent or servant is ir 

provided the age 
was at the time, acting within the scop 

ness or employment entrusted to him^ 

applies though the agent acted contra 
pr^s orders, or even, perhaps, with ms 

At. IS »ot responsible for t 

or other wrong of his agent, done while 
^ Compare posi, §083. 
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cebb of hib leal oi apparent aiitbont} and beyond 

*''l5T5’'Agent4“ilse*^nd fraudulent representa- 
Hous —The^ principal is answerable for the false and 
S'lilent r^eseWions of his agent upon the 
8«^e grounds as for other torts But 1^“®. “ else- 
Xre^the fraud must have been committed m the 
romse of the agency and within the scope of the em- 
ployment. 



CHAPTER XXIX. 


TEKMINATION OF AbENCY. 

§ 676. In general. — ^The relation of 
agent may be terminated in three genei 
By agreement; (2) by act of the pa 
operation of law. 

When terminated under the origin 
the agency may end: (a) By perform; 
efflux of time. 

When terminated by the act of the p 
either: (1) Revocation of the autb 
principal, or, (2) renunciation by the 

When determined by operation of la' 
ceases: (a) Because of the death, ii 
riage or bankruptcy of the principal; 
of the death, insanity or bankruptcy 
or, (c) because of the destruction oJ 
matter of the agency. 

By Original Agreement and by Act of 

§ 577. Efflux of time. — ^When it 
agreed at the commencement of the ag 
to endure for a specified time, it will 
the end of that time; and if an authoi 
to do some specified act or acts, the at 
hausted and the agency terminated wh 
acts are performed, whether with oi 
agent’s intervention. 

§678. Bevocatiott by principal. — Ii 
principal bas power to terminate or r( 

(260) 
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thorifcy given to liii> agent at pleasure. Since the 
authority is confeired b}” the will ot the principal 
and for his own purposes the agent can not insist 
upon acting when the principal has withdrawn his 
confidence and no longer desires his aid. And this 
rule applies to every authority not coupled with an 
interest, even though it be expressly and in terms 
declared irrevocable 

§ 579 Same — ^Power coupled with an interest. — 
But where the power is coupled with an interest, it' 
is irrevocable, and the principal can not, to the ex- 
tent of the interest of the agent, revoke or destroy it 
at will. The interest that will, when coupled with 
an authority or power in the agent, render such 
power irrevocable, is hard to describe It must, in 
general, be an estate or interest in the property or 
thing which is the subject of the power. 

The agent was held to ha\esuch an interest as, 
when coupled with his authority, rendered the latter 
irrevocable, at least to the extent of the interest itself, 
where he was authorized to collect a debt, and, out of 
the proceeds, reimburse himself tor advances made 
by him to his principal; where he was empowered to 
sell property and apply the proceeds to a debt due him 
from his principal; where tlie authority formed a 
part of the contract, and was given as security for 
money or to effectuate a security Thus, a power 
of sale contained in a chattel mortgage, or in a note 
secured by the pledge of collaterals, is a power 
coupled with an interest. But a mere interest in the 
results or proceeds of the agency, by way of compen- 
sation, is not enough. So, where one was empowered 
to sell certain property for another and to have a 
commission out of the proceeds, the authority was 
nevertheless held to be revocable at the will of the 
principal, and so where one was authorized to collect 
a debt and was promised one-half for his services- 
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§ 580 


§ 580. Power and ri^ht to reyoke distin^ished.— 
A distinction has been made between the power to 
revoke the agent's autliority and the right to revoke 
it. The power to revoke always exists before the 
authority is executed, unless the authority be coupled 
with an interest. But the power and right to revoke 
may not, as against the agent, be co-extensive. As be- 
tween the agent and the principal, the relation is one 
of contract, and if, by the terms of this contract, the 
employment is to continue for a definite time, the 
principal has no right, arbitrarily, and without 
default by the agent, to discharge him. If he does so 
he will be liable to the agent in damages, as already 
described.^ 

§ 581 . When right to revoke exists. — As a general 
rule, if no time be specified during which the employ- 
ment is to continue, it may be terminated at any time 
by either party without liability to the other, and the 
fact that the salary is so much per month, per year, 
or other fixed interval, is not conclusive that the em- 
ployment is for such interval, unless from the sur- 
rounding circumstances such appears to have been 
the intention of the parties. 

§ 582. Agent’s incompeteney or misconduct. — It is 
an implied condition of the contract of agency that 
the agent will exercise a reasonable degree of skill, 
knowledge and ability. If the agent does not possess 
that reasonable degree of skill, knowledge or ability, 
or, possessing it, refuses to exercise it, the principal 
may discharge him without liability for breach of con- 
tract, though the hiring was for a fixed period not yet 
expired. 

It is also an implied condition that the agent will 
act honestly, that he will not willfully disobey rea- 
sonable and lawful instructions, nor willfully permit 
his principal’s interests to suffer. A breach of this 

* jSlnte, 1 664. 
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oouditiou will jubiily the principal ni revoking the 
agent’s authority. 

If an agent, who has contracted to give his entire 
time to his principal, without the latter’s consent 
engages in business which tends to injure that of his 
employer and which brings him into direct competi- 
tion with it, he may be discharged; and so, il the 
agent willfully or liubitually disobeys reasonable in- 
structions, or proves to be an habitual drunkard, or 
becomes a gambler upon the stock exchange. 

It is not for every slight offense or trifling fault, 
however, that the agent may be discharged. His con- 
duct must be such as, from its di-^bonest, reckless or 
insubordinate character, is incompatible with faithful 
and eJSicient service. 

§ 583. How authority may be revoked. — ^An au- 
thority may be revoked by writing, sealed or un- 
sealed, orally, or by implication Even a sealed 
authority may be revoked by parol. Neither is it 
necessary that the revocation be in any particular 
form of words, so long as the intention to revoke is un- 
equivocally expressed. And it may even be implied, 
as where the principal himself disposes of the sub- 
ject-matter or appoints another to discharge the du- 
ties of the agency. The dissolution of a partnership or 
a corporation terminates the authority of its agents. 

§ 584. Notice to agent. — ^The principal must no- 
tify the agent thgt his authority is revoked, and the 
revocation becomes operative, as to the latter, from 
the time it is actually made known to him. 

§ 585. Notice to third parties.— In order to render 
the revocation of the agent’s authority eiafectual as to 
third parties who, from their knowledge of the agency 
or from previous dealings with the agent, would be 
apt to continue to deal with him in the belief that the 
agency still continued, notice of revocation is neces- 
sary. If such parties honestly and without notice of 
the revocation continue to deal with the agent within 
the scope of his previous authority, the principal 
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will be bound The (‘ase aiialogou-^ to thal ol a 
partiier&liip dissolved by act of the paities, and the 
lilies as to the sufficiency of the notice aie practically 
the same. Actual notice must be given to all who 
had previous dealings with the agent, or they must 
have knowledge of such facts as would put a prudent 
person on inquiry. As to otheis, notice may be 
giv en by publication in some newspaper of general 
circulation.^ 

If the power concerns land, and is recorded, the 
revocation should likewise be lecorded 

§586, Benimeiatioii by agent — Abandonment. — 
The agent may, as a geneial rule, renounce his 
authority at any time. Equity will not compel him 
to act, though he may be liable in damages for 
breach of his contract, if the employment is for a 
definite time unexpired, and he may forfeit his right 
to compensation for past services “ 


By Operation of Law. 

There may occur such a change in the condition, 
capacities, or surroundings of the parties that the 
continuance of the agency is impossible or incon- 
sistent, and it will thereupon terminate by operation 
of law. 

§ 587. Death of principal. — ^As a general rule, the 
death of the principal dissolves the agency instantly 
and for all purposes, unless the agent's authority be 
coupled with an interest. As the agency is termi- 
nated by the act of Ood, the agent can not claim 
damages for the loss of his employment, though he 
was hired for a fixed time not yet expired. 

But if the power be coupled with an interest or 
estate in the property or thing to which the 
agency relates, and be capable of execution in 

* See partnership, post, § 694, ef seq. * Ante, §662 
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the name of the agent, it is not levoked by the death 
of the pimcipal. 

§ 588 Same — ^Death unknown. — Unless the au- 
thority be coupled with an mteie<^t all attempts to 
execute it after the death of the principal are ineffect- 
ual to bind his estate, though the agent acts in igno- 
rance of his death Thus, payment to an agent, 
though made in good faith and in ignorance of the 
principal’s death, does not bind his estate, and the 
administrator may still recover it from the debtor, 
unless the money actually came to his hands So, 
one who has sold goods to the agent in ignorance of 
the piincipal’s death can not recover the price from 
the administrators 

§ 589. Death of agent. — Unless the power be 
coupled with an interest it is absolutely terminated 
by the death of the agent. His executors have no 
authority to bind the principal, as they were not 
selected to represent him, and it can not be assumed 
that he has any personal confidence in them 

§ 590. Insanity of principal. — Unless the author- 
ity of the agent be coupled with an interest, so that 
he can execute it in his own name, the after-occur- 
ring insanity of the principal dissolves, or at least 
suspends, the agency. The agent, in executing an 
authority, is presumed to represent the will of the 
principal, and when the principal becomes incapable 
of exercising an intelligent will an essential element 
in the relation of principal and agent is lacking. 

§ 591. Insanity of agent. — The insanity of an 
agent terminates or suspends his authority, unless 
his power be coupled with an interest, for the prin- 
cipal can not be presumed to employ one who has 
not suiBBcient reason to understand the duties of his 
trust. 

§ 592. Snb-agents. — ^Whatever revokes the author- 
ity of an agent revokes the authority of such sub- 
agents as derive their powers directly from him, but 
not the authority of sub-agents whose employment 
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was expressly or impliedly authorized by the princi- 
pal. 

^ 593. Bight to compensation npon revocation by 
death. — When the agency is terminated by the death 
or insanity of the principal, or by the death, insan- 
ity or incapacitating illness of tho agent, the agent 
or his representatives may usually recover of the 
principal or his representatives the reasonable value 
of the services actually rendered.^ 

§ 594. Bankruptcy of principal. — ^The legal bank- 
ruptcy of the principal, or his assignment for the 
benefit of. creditors, divests him of the title to all 
property affected by such bankruptcy or assignment, 
and vests it in his trustees or assignees. As he can 
no longer deal with it in person, he can not do so 
through an agent, for the latter can not do that 
which the principal himself is powerless to perform. 
So far as the authority concerns property not affected 
by the bankruptcy it may survive. 

§ 595. Bankraptcy of agent. — ^The bankruptcy of 
. the, agent terminates his authority, except so far as it 
relates to the doing of some merely formal act, such 
as the execution of a deed in the principal’s name. 

' Yet he is no longer authorized to receive payment 
' for his' principal, or, in general, to act for him in 
, any mam^er affecting his property interests, for the 
principars confidence in, the agent may be deemed to 
, be destroyed, 

; § 596; Marriage of -principal.-— As the effect of 

. uiarriage at common, law w.as to render the. female 
, i incompetent, to contract, her antenuptial appoint- 
, . merit , of an agent was revoked by her, marriage., 

; .hlow., .under the statutes securin^g to ' her a separate, 

. • estate; and power to ■ biud , it, marriage would / it is 
- .thought, leave the authority of her agents as to that 
';'';unrevpked, ^ ;,,V ■■ 'v: 

: 5^7; '^ar;-^The; ;of war between. 

; ■ Ihe's^te^ ;pr ebuntries of ;the principal tind agent, reri 
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spectively, operates, in general, to terminate the 
agency by rendering its prosecution unlawful. 


Authorities. 

The latest exhaustive text-book on the subject of 
agency is Mechem on Agency, 1889. Story on. 
Agency (9th ed.), 1881, is a standard authority, and 
the chapters on agency in Kent’s Commentaries and 
Parsons on Contracts will prove instructive. Other 
authorities are "Wharton on Agency, 1876; Ewell’s 
Evans’ Principal and Agent, 1879, and Huffcutt on 
Agency, 1897. Mechem ’s Oases on Agency ( 1893 ) 
is a classified collection of illustrative cases. 

OoM. Law— 17. 



CHAPTER XXX. 


SPECIAL POEMS OP AGENCY. 

Factors. 

§ 598. Beflnitiou . — A factor or commission mer- 
chant, for the terms are synonomous, is an agent who 
makes a business of selling goods consigned to him 
or put in his possession, for a commission. A factor 
differs from a broker in that he has possession of what 
he sells, while the broker has not.^ 

The same general rules of law apply as well to deal- 
ings with factors as with other agents. But a factor 
has some special powers and privileges not commonly 
possessed by other agents — thus; 

§ 599. May sell on credit in Ms own name. — 
A factor has authority, by virtue of his employ- 
ment, to sell in his own name unless forbidden by his 
principal to do so. In the absence of instructions or 
a usage to the contrary, he may sell upon the usual 
and customary credit. But he must use due care not 
to sell to insolvent and irresponsible parties, and must 
use due diligence in collecting and remitting the 
price. He may take commercial paper in payment, 
where usage or his instructions do not forbid, and 
even though he take notes payable to himself, he is 
not responsible if the purchaser becomes insolvent, 
provided he used due care and has not discounted 
them for his own benefit. 

§ 600. Can not barter or pledge. — A factor has no 
implied power to barter his prinoipaBs goods, or to 
§ 603 . 


( 258 ) 
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pledge them for his own debts, and a pledgee advanc- 
mg money to the factor ean not, at common law, hold 
the principal’s goods, even though he acts in the be- 
lief that the factor is the true owner. But statutes 
known as factors’ acts have been passed in England, 
and in most of our states, for the protection of third 
parties who have advanced money to the factor upon 
the goods, in good faith and without intending to de- 
fraud.^ 

§ 601 Factor’s lien, — A factor has a general hen 
upon all the goods of his principal coming to his 
hands in the course of his agency, and upon the pro- 
ceeds of any that have been lawfully sold, and the 
securities given therefor, for the general balance due 
him from the principal on account of his dealings as 
factor, but not for debts due him outside the agency 
Possession by the factor is essential to the lien, and 
his voluntary delivery of the goods to the principal 
terminates it. 

§ 602 Bight to sue. — factor who has, in his 
own name, sold his principal’s goods, may sue in his 
own name for the price, whether the principal was 
disclosed or not. But this does not prevent the 
principal from suing in his own name 

Brohers. 

§ 603. Definition. — A broker is one whose occupa- 
tion it is to bring parties together or to bargain for 
them in matters of trade, commerce or navigation. 
Ordinarily he acts, not in his own name, but in that 
of hib employer. He has no implied authority to re- 
ceive payment for his principal. Neither, as a rule, 
doc^ he have possession of the property he is impow- 
ercd to buy or sell, in which respect lie differs from 
a factor or commission merchant. 

§ 604. Duty towards employer. — ^The broker, like 
the factor, must use such degree of skill and dili- 
^ See generally as to these acts Jones on Pledge, §333, et seq. 



260 


COMMERCIAL LAW. 


§605 

gence as prudent business men in the same tiade 
and locality apply to their own affairs under similar 
circumstances. 

§ 605 Kinds of brokers — Authority. — ^The author- 
ity of a broker depends much upon the nature of his 
special calling. Thus, we have merchandise brokers, 
who negotiate sales of merchandise without having 
the possession of it; insurance brokers, who aie em- 
ployed by the insured to obtain insurance for him, 
hill and note brokers, who negotiate the purchase aiid^ 
sale of commercial paper; real estate brokers, who* 
negotiate sales and purchases of real property; ship 
brokers, who negotiate contracts of affreightment ana 
for the purchase of ships, and pawn brokers who are 
not true brokers at all, but a special class of pledgees 
who are usually licensed under local statute to take 
property in pledge for money loaned, and who are 
usually exempted from the operation of usury laws. 

A stock broker is one employed to buy and sell 
shares in corporations and the securities of govern- 
ments He may be employed as a broker merely, or 
he may use his own money in buying and selling 
securities in which his clients are speculating. In 
the last case he is usually a member of the stock ex- 
change and occupies a rather peculiar position. He 
is not governed exclusively by the law of agency, 
but by the law of pledge as well,* for the securities he 
buys are deemed pledged to him for the amount of 
his advances.* 

§ 606. Merchandise brokers— Statute of frauds. — 
When a merchandise broker has succeeded in mak- 
ing a contract, he reduces it to writing and delivers 
to each party a copy of the terms so reduced to writ- 
ing by him. He ought also to enter them in his 
book and sign the entry. Such signed entry will 
satisfy the statute of frauds as to both buyer and 

^ JPost, § 940, et seg, 

*The rights and duties of such a broher are well desonbed iu 
Markham v, Jordan, 41 N. Y. 256, quoted in Mecbam on Agency, 
§ 986, and in 28 Ana & Eng. Encyclo. Law 702, note 2. 
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seller So the signed note deliveied to either party 
will also satisfy the statute when theie is no vaiianee 
between it and the other note or the signed entry, or 
wliere there is no entry at all ‘ 

§ 607. Implied powers. — In the absence of usage 
or special authority, a broker can not warrant nor 
receive payment for his principal, nor act in his own 
name But he may sell on a usual or reasonable 
credit, unless instructed to the contrary, 

§ 608. Lien. — A broker, ordinarily, has a partic- 
ular lien upon the property and securities of his 
principal coming into his hands for the charges, ex- 
penses and disbursements connected with the partic- 
ular transaction. He has no general lien unless b} 
contract. 


Auctioneers. 

§ 609 Definitions. — An auctioneer is one whose 
business it is to sell or dispose of property, rights or* 
privileges at public competitive sale to the person or 
persons offering or accepting the terms most favora- 
ble to the owner 

Such sale is termed an auction, the party offering 
to buy thereat is a bidder, and his offer is called a 
bid. When a bid is accepted by the auctioneer the 
goods are said to be knocked down to the bidder, for 
the acceptance of the bid by the auctioneer is usually 
manife-sted by his letting fall a hammer upon a desk 
or table before him. Goods disposed of at an auction 
are sometimes said to be “sold under the hammer." 

§ 610. Who may he. — ^Very often, by statute or 
ordinance, an auctioneer, in order to act lawfully, 
must have obtained a license or given bonds Non- 
compliance with such regulations will not avoid the" 
sale, though possibly it may prevent the auctioneer 
from recovering his fees. 

^ Farther on this point see Beni, on Sales, Bennett^s Notes, 

§ 294, p, 246. 
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§ 611 . Primarily agc^nt of the sell 
frauds. — Primarily, and up to tlie mor 
erty is knocked down, the auctioneer 
the seller. At the moment the propei 
down, however, he becomes the agent 
also, but only for the purpose of signi 
memorandum of the sale required by 
frauds. Such signing by him is effi 
both parties under the statute, thougL 
effect it must be done at the lime and 
§ 612. Implied authority — Duties.— 
prescribes special terms of sale they 
have notice of them. If no special t 
scribed, the auctioneer may sell upon 
are usual and customary. But he has 
to sell upon credit, or to barter, or to £ 
sale, or to give a warranty, unless spe 
ized. But he may receive so much o 
personal property sold by him as is, b; 
the sale, payable at once. In the case 
he usually has no implied power to rece 
As to care, skill, diligence, and obe 
ders, keeping of accounts, and paying 
principal, the duties of auctioneers are 
the same as those of other agents. 

§ 613. Puffing, or hy-Mdding. — ^A ] 
who is employed by the owner to m 
bids, without any intention of buying 
purpose of creating competition, under 2 
meat that he shall not be bound by h 
honest purchaser, injured by employ me 
ders, may avoid the sale provided he a( 
Fraudulent combinations between partb 
buy at public auction have been discusse 
§ 614. Bights of auctioneer. — ^The ai 
substantially the same rights against t 
to compensation, reimbursement and i 
any other agent. His fees or commissi< 
§ 201 . 
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are bometimes fixed by statute. His lien attaches 
both to the goods sold and to their proceeds while 
in his hands. 


Attorneys at Law. 

§ 616 . Definition. — ^Tlie word attorney , in its widest 
sense, means any person who does business for an- 
other; but in a restricted sense, and as generally un- 
derstood, it means an officer of a court of justice 
whose business it is to prepare and try cases therein, 
and to give advice, counsel and assistance to his em- 
ployers touching legal matters. More fully, such 
person is called an attorney at law; in popular phrase 
he is a lawyer. He acts in a dual capacity; first, as 
an officer of the court in which he practices, and, 
second, as the agent or representative of his client, 
as his employer or principal is called. 

§ 616. Competency — ^Admission to practice. — Only 
such persons as are licensed to practice in accordance 
with the law of the court can act as an attorney, and 
one duly admitted to practice can only be divested of 
his rights for cause and after proper proceedings in 
court. Only those who are lawfully entitled to prac- 
tice as such can recover for services rendered as at- 
torneys at law. 

§ 617. A relation of agency — How created. — ^The 
relation of attorney and client is one of agency, and 
is governed, in general, by the same rules and prin- 
ciples as other agencies. 

No formal mode of appointment is necessary in the 
absence of statute or a rule of court, though a written 
formal authorization is sometimes employed. 

§ 618. Attorney’s implied authority. — ^The author- 
ity to conduct and manage an action as attorney for 
another carries with it, by implication, all the col- 
lateral and incidental powers that are necessary to 
the effective execution of the principal power. In 
exercising these powers the attorney must conform 
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to the settler! practice of the court He 
plied authority to direct the geiieial maiiagt 
the cause, and to do all that is necessa 
proper and eftective prosecution or defense 

But an attorney has no implied power • 
service of original process, to confess j 
against his client, to compromise his client 
to release his cause of action, or to disci 
security without payment. 

After judgment the attorney has implied 
receive payment thereof, but not to release 
ment without payment. 

§619 Duties toward client — Good fait 
law exacts from the attorney the exercis' 
strictest integrity, honor and devotion to hi 
interest, making it his duty to disclose all 
interests and to refrain from any employn 
fiicting with the strict observance and proi 
his client’s affairs. 

§ 620 Skill and knowledge. — ^The law is 
from doubt, and it is impossible for an; 
know it all. At the same time no lawyer c; 
liability for damages caused by his ignoran 
regard of such plain and obvious rules an 
pies of law as have been well and clearly d 
the text-books and in the decisions of bis c 
published so long beforehand to justify t 
that they are generally known to the profes 
will likewise be liable to his client if the 
damaged by his failure to exercise ordinary 
age professional care, diligence and skill. 

But for errors of law in matters where a r 
doubt might be entertained, or upon whi 
lawyers might differ, he is not liable. Tl 
apply, not only to cases in court, but to tb< 
ment or collection of claims without suit, 
gence in bringing suit, to the drafting, i 
recording of deeds and contracts, and to r 
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or Ignorance in examining titles and in giving ad- 
vice. 

§ 621 Right to compensation. — An attorney ib en- 
titled to compeiibation unless he agreed to serve gra- 
tuitously In the absence of a special agreement as 
to the amount of compensation, he is entitled to a 
reasonable sum Lack of success is no defense, un- 
less the payment of compensation was expressly con- 
tingent upon success, provided the attorney acted in 
good faith and with the care, skill, diligence and learn- 
ing already described. Breach of trust, negligence 
or ignorance may deprive him in whole or in part of 
his right to pay 

§ 622 Lien. — Attorney’s hens are of two kinds. 

1. The general or retaining lien 

2. The special or charging lien. 

The attorney’s general or retaining lien is of com- 
mon law origin, and is given as security for his costs 
and charges. It is based upon possession and is a 
mere right to retain the money, property or papers of 
his client until such costs and chaiges are paid. In 
most states this lien is given for a general balance of 
account, and is therefore a general lien. 

The special or charging lien, however, does not 
depend upon possession, but extends to the judgment 
or fund in court procured by the lawyer’s efforts, and 
exists, usually, as a security for all his proper charges 
or disbursements in the particular case. How far the 
client may dispose of or compromise a judgment or 
cause of action so as to defeat the attorney’s claim has 
been variously decided 

§ 623 Dealings between attorney and client. — ^AU 
confidential communications between attorney and cli- 
ent are strictly privileged, and the attorney will neither 
be compelled, nor will he be permitted, to reveal 
them without the client’s consent 

Private transactions between attorney and client 
touching the client’s property and interests are 
looked upon with suspicion, and the burden is us- 



200 


COMMEIil’IAL LAW, 


§ 023 

ually upon tlie attorney to show that they were un- 
tainted with fraud or undue influence ^ 

Authorities. 

Works on the general subject of agency treat to 
some extent of the special forms of agency mentioned 
here. Mechem on Agency will he found suflBciently 
full, in this respect, to meet all ordinary wants. 

Mnte, §183. 
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Nature and Formation. 

§ 624. In general. — Many can often accomplish 
together what it is impossible for one to do alone. 
One person may have capital without the skill or 
knowledge to make it productive. Another may 
have just this skill or knowledge, but little or no 
capital. Then again, an enterprise may require so 
much capital that one could hardly contribute it 
alone, or it may call for so many different kinds of 
skill and knowledge that no one person could be sup- 
posed to possess them all. These are the principal 
circumstances that lead men to engage in such joint 
enterprises as require a combination of the capital, 
knowledge, skill and effort of two or more. The dif- 
ferent kinds of business associations through which 
such combinations are effected are known as partner- 
ships, limited partnerships, joint stock companies, 
and corporations. 

We have here to deal with the law of ordinary 
partnerships, or partnerships as they exist at com- 
mon law. 

§ 625 Definition. — A partnership, or copartner-' 
ship, is the contract relation subsisting between persons 
who haue combined their property, labor or skill in an 
enterprise or business as principals, for the purpose of 
joint profit ^ The contracting parties, called partners, 
or copartners, are collectively called a firm. In the 

^ See Lrndley on Partneiship, Inixo., where the leading defini- 
tions of partnership are collected and discussed 

(267) 
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iiuqtvruy t»f t'diMN a jKUtuM'-hip piesouts, iionually at 
It'd'-r, Uu' follt)wnig olemeutf' 

( I ) U lb a voluntary^ association or legal relatioa 
created, not hy the law, but by the agreement of the 
pailies. 

(ti) It involvoh, ordinarily, the establishmeiifc of 
ii common fund or bfoek created by tlie contributions 
ol the member'^. 

(3) It has in view the carrying on of some lawful 
trade, calling or business, in which the associates 
are mtercbtod as pi incipals 

(4) Its purpose is the pecuniary profit of its mem- 
bers. 

It IS purely a contract relation, and requires no 
authority from the state for its formation, in which 
respect, among others, it differs from a corporation, 
which can be formed only by authority from the leg- 
islature. 

§ 626. Business and legal views of Ann distin* 
guislied. — ^The mercantile and legal views of a part- 
nership are in many respects quite different. The 
business man views a firm much as a lawyer views a 
corporation — as an entity or personified being dis- 
tinct from its members. Thus the accountant makes 
the firm a debtor to each partner for what he brings 
into the common stock, and makes each partner a 
debtor of the firm for whatever he withdraws The 
law, on the other hand, does not rocognize the firm 
as a being distinct from the members who compose it. 
As a consequence of the law’s refusal to so recognize 
the firm, all the partners must, independent of stat- 
ute, sue and be sued jointly. The obligations grow- 
ing out of the prosecution of the partnership business 
are the joint debts of the partners, and not of the 
firm as an entity, and what is called the property 
of the firm • is really the joint property of all the 
partners ‘ 

* FttrtheT on this subject, see post, § 724 , where corporations and 
partnerships are compared, 
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§ 627 Leatllng lueidente of 

from the elemeute aj'®® J following peculiar inci- 

srs .rir— ■> 

''",7,“rZ.=riX. 1-1 

5,ai=!: ri",r.". .ip. 

;r.“/c"ss£ its>. -i - 

eSSyoZei™and®^tdS to dealing with hia 

f4) A community of profit and lo^ 

§ 628 What acts constitute a parti^rsh p. 
question o" whether or not a paPtae>-®^>P 
tween two or more persons may arise eithei 
fl) Between the parties themselves, one 
of tiL asserting thSl he or ‘'-y P"t J^e 
the other or others, and so or 

latter, to the rights and Pfl^Ss likble 

( 2 ) Between persons seeking to hold otne 

to them as partners and the parties soug 
’'^Whether a partnership 

to the weight of modern authority, ®P?“ ‘^^rd 

tion of the alleged partners as l®g®l\y^""bo 
from their language or conduct. ’ ^ion 

lieved, are practically the same whether the que^ion 

is raised between the that 

person. To 

to hThX oTi as a partner with 

will he Uahle as such to a third party thereby roi 

-PcU*. 'PM*. 8669. 
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to his iniury.^ Ii\ all other oases the parties must, 
by contract and with legal intention, have formed a 
relation possessing the legal elements of a partner - 
ship. If parties have formed such a relation they 
are partners, notwithstanding they may not deem 
themselves such, or have expressly declared that they 
were not to be partners. 

But what acts constitute a partnership either as 
between the pai ties or as to the third parties is not 
the subject of any precise rule or test , and the cases 
themselves are inharmonious and contusing. 

Formerly if one shared the profits of a business he 
was held liable to third parties as a partner theiein 
on the ground that he took a pait of the fund to 
which creditors might look for the payment of their 
debts. But this is no longer the law Thus, a mere 
agent, clerk or manager may take a part of the profits 
of a business as his compensation, and not be liable 
as a partner, even to third persons. On the same 
principle one may take a share of the profits in lieu 
of rent of property, real or personal, or as interest 
on a loan, without being liable as a partner of the 
lessee or borrower. But when the service, letting or 
lending is a mere device to cover up what is really a 
partnership, and to enable a party, to enjoy the ad- 
vantages while avoiding the liabilities of a partner, 
he will be held liable as a partner, at least to cred- 
itors of the firm. 

When, however, the parties have united their 
property, labor or capital, in some lawful enterprise 
in which each is to be a principal or proprietor, and 
not a mere servant, manager, or clerk, under an 
agreement to share profits and losses as such 
principals and proprietors, a partnership exists as a 
matter of law both between the parties and as to 
third persons. And even though the contract is si- 
lent as to losses, if the omission to stipulate on that 
point was apparently unintentional, the law will imply 

' JPost, § 629, et seq. 
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such sharing. Bat sharing of gross returns of prop- 
erty owned by one or by both severally, or even as 
TO-owners, does not make the parties partners, as 
.?nere nersous work a farm on shares, or joint own- 
Trs of a boat divide the gross freight in proportion to 
thtir respective shares. Neither is one who lets a 
boat a hotel or a mill, for a share in the gross pro- 

duct or return, a partner with the 

It must not be forgotten, however, that the fact 
thft mrties share the profits of a business may be 
evidence of partnership and raises a presumption 
thltToartnership exists, unless overthrown by pioof 
ihal there was no mutual agency or community of 

intere|t to third parties by estoppel. 

TTnder the title agency, we have seen that one may 
1 nmp liable for the acts of another not really his 
arnrif be has so conducted himself as to lead an- 
other to believe that he has actually conferred an an 
ihoritv ® The alleged principal i3 estopped (pre- 
Sdi in such cases to show that he gave no au- 
thority in fact. Upon the same principle, if one has 
hold or knowingly permitted himself to be held out 
L ^pmtSr with Inotber or others, he will be liable 

S thek partner to such third parties as have been 

^Lm^inrced to deal with the firm in the belief 

wls a member of it. Such supposed partner 

i, called a partner by bolding out or by estoppel. 

^110(1 Same— Ttod party must be misled by de- 
§ 630 . Same imru y r 

feudant*sfarft.-The 1 

“®tytas Ln^misled toto the belief that he was a 
partner in fact. Hence, one can not he held babl , 
r^gmund of holding put to fho knew toa 
tore was no partnership m fact, or did not know of 

law, see post, § 790. 

^Ante, § 522 , 
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the holding out at the time he trusted, or where buch 
holding out took place after the credit was given 

The party sought to be made liable as a partner on 
the ground of holding out must have been himself 
in fault. The holding out must have been by his 
own acts or representations, or by the acts or repre- 
sentations of others, with his knowledge and con- 
sent. 

§ G31. Same — ^What constitutes holding out, — No 
particular mode of holding out is necessary. If one 
knowingly consents to be represented as a partner lie 
is liable to those misled, no matter how his assent 
may have been manifested. Thus, one who is pres- 
ent when held out as a partner and does not deny the 
partnership, or one who suffers his name to be used 
on the signs, business cards, letters and bill-heads of 
the firm, is liable to a party misled. How tar one who 
is publicly held out as a partner, without his consent, 
must, upon learning of it, take steps to deny the part- 
nership, may not be certain. The safer course is for 
him to publicly disclaim it, using reasonable dili- 
gence to make known his dissent. 

§ 632. Liabilities aud rights of partner hy holding 
out. — A. partner, by holding out, is liable to the same 
extent as an actual partner, to all parties who con- 
tract with the firm upon the faith of his supposed 
membership therein. His liability may also extend 
to the torts of his associates, wherever the element of 
trust is involved, 

A partner, by holding out, who has been compelled 
to pay a firm debt, may recover of the firm the amount 
he has paid merely as a creditor. 

§ 633. Of the persons composing the firm, — At 
common law any number of persons may become 
partners, and this rule remains untouched by statute 
in this country. 

As the formation of a partnership involves a con- 
tract between the partners, and as the prosecution of 
its business necessitates a contracting with third per- 
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sons, It tollovv-s that all tlie partners should be legally 
competent to contract Here, as elsewhere, the or- 
dinary rules as to capacity apply, with some excep- 
tions in the case of infants and married women when 
seeking to disaflB.rni. 

§ 634. Infants — Married women. — An infant’s 
contract to become a partner in the future is voida- 
ble. But if he actually becomes a partner, and he 
may, he has all the rights and powers of a partner 
as against his associates. An adult has a right to 
require that the firm assets be applied to firm debts, 
as against his infant partner, who can not diaw out 
his original capital and leave the adult to discharge 
the debts alone. Furthermore, the creditors of the 
firm have a right to their debts out of the entire as- 
sets of the film, even though one partner be a minor. 
But the minor’s plea of infancy will exempt him 
from responsibility beyond this. An infant partner 
may, upon reaching full age, ratify the contracts of 
the firm of which he was a member during infancy, 
and will then be bound. Whether the simple act of 
remaining in the firm after attaining majority is a 
ratification may be uncertain, though it has been 
held to be such. 

Contracts of a married woman, including her con- 
tracts of partnership, are absolutely void at common 
law. But, in a few states, under statute empower- 
ing her to act as if single, she may become a part- 
ner, and in others she may bind her statutory or 
equitable separate estate for the debts of a partner- 
ship into which she has entered. But it is quite 
generally held, even under the most liberal statutes, 
that a woman can not become a partner with her 
husband, and that the intermarriage of copartners 
dissolves the firm. 

§ 636. Of the kinds of partners. — ^An ostensible 
partner is a partner in fact who is held out to the 
public as such. A nominal partner is not a partner 
Com. Law— 18, 
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in fact, but by holding out or estoppel, as pieviously 
explained. 

A silent or dormant partner is one who takes no 
active part in the transaction or control of the partner- 
ship business, and who is not known as a partner to 
those who deal with the firm. A secret partner is 
one who is not known as a partner, though he may 
be active in the management of the firm. 

§ 636. Illegal partnerships. — A contract to form a 
partnership for an unlawful purpose is void If the 
parties have actually embarked in the illegal enter- 
prise, they will not be allowed to come into court 
and obtain a settlement of their accounts growing 
out of the illegal business. But if the illegal venture 
is completed, and the proceeds divided, and subse- 
quently embarked in a legal undertaking, one part- 
ner may compel an accounting from the others for 
his share in the latter enterprise. The mere fact that 
a firm has, from time to time, engaged in unlawful 
transactions does not render the partnership illegal, 
unless its primary aim and purpose are illegal. 


The Form and Contents of the Contract. 

§ 637 In general. — Aside from statutes, con- 
tracts of partnership may be oral or witten, express 
or implied. But the statute of frauds may make a 
writing necessary where the partnership is for more 
than a year, or where it is formed to deal in lands. 
In practice, however, and as a matter of business 
convenience and expediency, contracts of partnership 
should always be written. In speaking of articles of 
copartnership, as this written contract is called, Mr. 
Justice Bindley says: “The articles should be so 
drawn as to be a code of directions, to which the part- 
ners may refer as a guide in all their transactions and 
upon which they may settle among themselves dif- 
ferences which may arise, without having recourse 
to courts of justice." 
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^ Coh What blioiild be expressed — Conslrucfioii. 
— What the contiaet should contain depends upon 
what the paities intend and desire If they wish to 
alter the legal rules fixing their respective rights and 
duties, or to escape from the presumption and intend- 
ments of law, this can be done, lu general, only by 
their express agreement They may also fix their 
rights and duties where the law makes no provision 
In fact, as between the parties, the contract is, within 
wide limits, wliat they choose to make it The articles 
are to lie construed like any other contract, in aceoul- 
ance with the general rules previously laid down ^ 

Such rights and obligations of partners as are not 
expressly regulated by special agreement are always 
determined by the general rules of law, which must 
be applied unless clearly excluded by the express 
coiitiact. 

With the express or implied assent of all the part- 
ners an article may be abandoned and expunged. 
Provisions habitually ignored by all will be treated 
as stricken out. But the agreement or usage wheieby 
an article is changed or dropped must be unani- 
mous 

It is thought best to simply indicate the general 
scope, purpose and necessity of the clauses most 
commonly used in partnership articles rather than 
to suggest any particular form in which they are 
usually expressed, as forms are too often copied with- 
out any real knowledge of their true meaning and 
effect or their fitness for the case in hand, 

§ 639, Beginning and duration of the partnership. 
— If the time when the partnership is to begin is not 
stated to be otherwise it will commence when the 
artii'les are executed, which is pHma facie the date 
therein expressed. 

If no time is specified during which a partnership 
is to continue, it is a partnership at will, dissolvable 
^ AntCf chap. xii. 
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at the will ot auy partner. It the parties desne a 
partnership for a definite time, this should be the 
subject of an express provision ^ 

§ 640. The firm name. — ^The firm name, or style, 
as it is sometimes called, should also be agreed upon, 
and partners should be forbidden to contract for 
the firm except in that name This may be im- 
portant in determining, as between the partners at 
least, whether a given transaction is to be regarded 
as a firm transaction or not, and for other reasons ^ 

§641. Nature of business — Competing with firm. 
— Upon the nature of the firm business depends to a 
great extent the power of each partner to bind his 
associates and of the majority to control the minority, 
hence the nature of the partnership business and the 
place where it is to be carried on should be clearly 
stated.® In general, no partner has a right to engage 
in any other business without the consent of his co- 
partners, and this is particularly tiue of a competing 
business. If any partner is to be allowed to com- 
pete the articles should so provide.* 

§ 642. Boohs of account, — It is well to provide for 
the keeping of hooks of account, in such form and 
by such method as seems best adapted to the busi- 
ness, and that these books shall be kept at the place 
of business of the firm, open to the inspection of all 
the partners. It is sometimes agreed also that the 
accounts shall be settled at stated periods, when the 
losses and gains and the balance due to or from each 
partner shall bo ascertained, and that accounts once 
fairly taken and signed by the partners shall be con- 
clusive upon them, so as to prevent their being re- 
opened except for manifest errors discovered within 
a given time. 

§643. Capital — Salaries — ^Division of profit and 
loss. — ^The articles should specify the amount of the 
Army’s capital, and the amount and value of each 


* Post, § 684. 


» Post, ^ 660, 662. 
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partner ’b contribution thereto, so that upon a dibbo- 
tion, each partner ’fa share in the surplus may be afe- 
certained, and so that where profits are to be divided 
in proportion to contributions, their ratio may be 
obvious. If anything is to belong exclusively to one 
partner, and the firm is to have the use of it only, 
that must be stated, ‘ 

In the absence of special agreement, one partner 
can not charge a salary or commissiou for services 
rendered to the firm, even though he is a managing 
partner Such compensation must be provided for 
by special agreement.® 

The partners may share profits and losses in any 
proportion they may agiee upon In the absence of 
any agreement or evidence to the contrary, it is pre- 
sumed that the profits and losses are to be shared 
equally And it makes no difference that the con- 
tributions to capital are unequal or that one partner 
contributed all the capital and the other only service 
or skill, for courts can not undertake to say what is 
the relative value of these respective contributions. 
The proportion in which profits are to be shared and 
losses borne should therefore be the subject of express 
agieement. 

^ 644, Restrictions upon ordinary powers. — If the 
ordinary powers of any partner are to be restricted 
within limits less than those fixed by the scope of 
the partnership business, this must be done by ex- 
press agreement. But such re’^trictions, it will be 
been, are not binding upon third parties unless they 
have notice of them, though they are binding upon 
the partner restrained .* 

§ G45. Suretyship prohibited. — It is commonly 
provided that no partner shall enter into any con- 
tract of guarantee or suretyship during the continu- 
ance of the partnership. 

§ 646. Arbitration. — ^Agreements to arbitrate dis- 
putes between the partners are often inserted in the 
» Pose, § 654 . * PohS, § m 3 Post, § 679 . 
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articles, and aie there given substantially tlie btiint 
effect as othei agicements to aihitiate 

§ 647 Allowance for subsistence — Interest. — 
Where it is necessary for the partners to draw out 
from, time to time certain sums for their private ex- 
penses, it should be expressly provided how much 
each shall be entitled to draw and when he may 
draw it, and to provide that overdiafts shall bear in- 
terest Unless the articles so provide capital of a 
paitner does not bear interest, even though he in- 
vests more than his copartners 

§ 648 Option to tlissolvo. — It is sometimes pio-’ 
vided, where the partneiship is for a fixed term, that 
any partner may withdraw upon giving notice m 
writing a certain length of time in advance 

Where the right to retire and sell his shaie is re- 
served to any partner, it is also commonly provided 
that he shall first offer his interest to his copartneis 
on ceitain terms 

§ 649 Yalnation of shares. — In the absence of an 
agreement between the partners, the only way in 
which the value of the firm's assets or a paitner 's 
share can be ascertained is by a sale, and this tlie 
court will order unless the parties can adjust their 
differences. It is usual and advisable, theiefore, in 
order to avoid the consequences of a foiced sale, to 
provide that in the case of the death or letirement of 
any partnoi, his share maybe taken and paid for by 
his copartners at a certain valuation This is some- 
times fixed absolutely in advance, but the better 
method is to provide that the share shall be valued 
as it appeared at the taking of the last account, with 
interest from time to time in lieu of profits, or with 
profits figured upon the basis of the preceding year 
or years. 

§ 660. Good-will.' — ^The good-will of a concern, if 
it exists at all, is property Courts will so regard 
it, and will, if possible, protect it as the property of 
all the partners. But its somewhat vague and un- 
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ceitciiii iiataie makes some expiess j)io\i&ioii ioi its 
valuation and disposition upon dibsolution of Liu 
film desirable If the surviving or continuing part- 
ners are to become owners of it, it should be so pro- 
vided, and the amount to* be allowed the retiiing 
paitner for his share in it should be fixed. If the 
outgoing paitner is not to compete with the firm, 
theie must be an express provision to that effect, hut 
the restriction must be so framed as to affoid only 
rctisonable protection to the remaining partners, 
otherwise it may be void as an unlawful restiamt of 
trade ^ 

§ 651 Continuance after death. — The death of 
any partner dissolves the fiim and the executors or 
administors of the deceased can not take his place m 
the firm without the consent of the survivors. In the 
absence of proper provisions for continuing the busi- 
ness, in case any partner dies, nothing can usually 
be done but to wind it up, which may ciipple or de- 
stroy it It is sometimes provided, theiefore, that 
in case a partner dies the firm shall not be dissolved, 
but that his executors or administrators may come 
into the firm. Even here the representatives aie 
not bound to come in as active partners, though the 
survivors must receive them if they desire to come 
m 


§ 213 , et seq. 



CHAPTER XXXII. 


OF THE PIEM CAPITAL AND PROPERTY. 

Rights and Duties Intel Se. 

§ 652. Capital defined — ^Need not be money. — By 
the capital of a partnership is meant the aggregate of 
the sums contributed by the partners for the purpose 
of commencing or carrying on the partnership busi- 
ness. Capital must be distinguished from loans by 
the partners to the firm and by the firm to its part- 
ners. More or leas than a partner’s capital may be 
due him, depending upon whether he is a lender to 
or a borrower from the firm. The contributions need 
not be in money, but may be in goods, real estate, 
patent-rights, trade-marks, trade secrets, or any 
other species of property. A contribution of time, 
labor and skill is not strictly capital, though it may 
produce profit, for in case of loss it counts for noth- 
ing against a contribution of money or property 
which, if any be left, may be withdrawn by the party 
contributing it.^ 

§ 653 Property of firm — Nature of partner’s share. 
— ^Whatever is brought into the common stock at the 
commencement of the partnership, and whatever has 
been added thereto or acquired by means thereof, be- 
longs, presumptively, to the firm as Joint property. 
One partner can not take any specific portion of the 
partnership property and say that it is his exclu- 
sively His interest is merely a right to share in 
the assets of the firm after its debts have been paid, 
iposj, § 712. 


( 280 ) 
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mciudiiig tho-^io due to individual pailncrbfor ad- 
vances by way of loan to tlic fiim 

§ 654 liKlhiduiil and firm property distinguislied. 
— But everything which the firm uses or which pro- 
duces iis profit IS not neces&aiily fiim pioperty Thus, 
each partner may woik with his own toolb, the part- 
nership being in the profits only, or one may con- 
tribute the mere use of certain property, reserving 
the title to liiiiibelf. The importance of distinguish- 
ing individual property* fiom partneiship property 
lies in the'fact that undei many circum-xtanc'es part- 
nership property must bo first applied to tlic payment 
of the firm debts, and each partner has a lien thereon 
to enforce such application. Whethei certain prop- 
erty belongs to the firm or to an individual partner 
exclusively, is, in general, a question of intention 
What is joint property may be converted into separate 
property by a bona fide sale to a paitner, and what is 
separate property may be made joint by being in- 
vested in the firm business. But whatever is bought 
with the funds of the firm is, presumptively, at least, 
the property of the firm, even though the partner 
purchasing it takes title in his own name 

§ 656 Partnership real estate . — A firm, unlike a 
corporation, is not a person in law, and hence can 
not hold the technical legal title to land. A convey- 
ance to the firm in the firm name, either does not 
pass the legal title at all, or else vests it in the partners 
only whose individual names appear in the fiim 
name. The proper course is to deed the property to 
the partners individually, describing them as part- 
ners, doing business under a certain name or style 
When this is done the legal title is in the individual 
partners, and the equitable title is in the firm. And 
even where the deed is to one partnei only, if the 
land is really partnership property, the single partner 
will hold it in trust lor the firm. 

Whether land held by one partner is to be regarded 
as firm property, however, depends upon the inten- 
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tioii of the partiots. It may be expre&sed to be for the 
firm ill the deed, or it may bo entered as firm prop- 
erty on the partiiernhip books, and 'the fact that it 
was paid for with partnership funds and used for 
partnership purjio=-es is strong evidence that it is 
firm property. 

§ 656. Same — When deemed personalty. — In this 
country partnership real estate is treated as real 
property, except so far as it would iiiterfcro with the 
payment ot debts and the settlement of partnership 
aftairs. For the latter purposes, however, it is usu- 
ally regarded as personal property, and the rights of 
the widow, the heirs and individual creditors of a 
deceased partner in whom the legal title to firm real 
estate is vested, either alone or jointly with the oth- 
ers, are postponed until the firm creditors are paid 
and the accounts of the partners are adjusted. 

§ 657. Good-will. — Judge Story describes good- 
will as the benefit or advantage which is acquired 
by an establishment beyond the mere value of the 
capital, stock, funds or property employed therein, 
in consequence of the general public patronage and 
encouragement it receives from constant or habit- 
ual customers on account of its local position or 
common celebrity, or reputation for skill or affluence, 
or punctuality, or from other accidental circum- 
stances or necessities, or even from ancient partiali- 
ties' or prejudices.’’ It may exist alone, as above 
described, or it may include a trade-mark or trade 
name, or it may derive at least a part of its value 
from the fact that others are restrained by contract 
from competing with the business. In either case it 
is a species of property and an asset of the firm, and 
while it does not pass with a sale of the mere stock 
in trade, it passes by a sale of all the assets of the 
firm or all the interest of any partner in them. 

Upon dissolution, good-will is treated as an asset, 
and whoever takes the benefit of it must account for 
its value, or it may be ordered sold if it is salable. 
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A sale by a partner of hib share in the good-will 
and assets of the firm will not prevent him from 
competing fairly with the purchasers, unless he has 
restrained himself within lawful limits from so do- 
ing. But he can not carry on a new busiucbs in 
such a way as to make it appear that it is the old one, 

§ 658. The firm name. — Intimately connected with 
the good-will is the right to use the firm name. The 
name may be that of one partner alone, or of one or 
more of the partners with the addition of the words, 
“ & Go.,” to represent the other or others, or it may 
be purely fictitious or fanciful as, “The Madison 
Manufacturing Co ” How far the courts will pro- 
tect a partnership name or restrict others in the use 
of it may not be certain. It is settled, however, that 
one who has not limited his right to do so by con- 
tract may use his own name in business, notwith- 
standing it constitutes the name of another firm, pro- 
vided he acts in good faith and without design to 
mislead the public 

If the firm name is fictitious or fanciful a partner 
purchasing another’s share in the good-will has 
a right to use it, provided it is not otherwise agreed. 
But the use of the old firm name containing the 
name of the retiring partner is generally forbidden, 
unless it has become a trade-mark of the business, 
for its use might subject the retiring partner to lia- 
bility on the ground of holding out. Upon the death 
of a partner it is held that the surviving partners 
have a right to continue business under the old firm 
name without payiug for the privilege. But the bet- 
ter rule appears to be that the name, if of value, is 
an asset, and must be so treated.^ 

* In New York the designation ” & Oo." mast represent an actual 
partner, and there are occasionally some other statutory restric- 
tions. 



(’OMMLRCUr LUV 


2S4 


§ (i59 


Of the Riqhtsand DuUe’i of Pa')tneii> as Between Them' 

selveb 

§659 Oood faith reepired. — ^The paitnerbhipie- 
lation IS one of special tiustaud confidence, and each 
paitner is held, m favoi of his associates, to the 
greatest fairness and the most scrupulous good faith, 
from the beginning of the negotiations for the part- 
nership until its affairs aie finally settled and the 
paitneiship connection wholly seveied. Thus, if a 
paitner employed to buy for the film secretly sup- 
plies and takes pay for his own goods, he must 
account to his paitners for the piofits, even though 
he furnished the goods at the usual market price, for 
the benefit of his skill as a buyer belongs to the firm 
In shoit, a partner can not buy from or sell to the 
firm without making full disclosure, nor will he be 
permitted to derive any profit from his dealings with 
the film, unless it is mutually agreed that he is to 
have such profit 

It IS the duty of each partner to make full disclos- 
ure to his copartners, to have no secrets from them, 
and to be ready at all times to account to them for 
Ins management of the firm affaii h 

No partner may lawfully, either openly or in secret, 
carry on business in competition with the film with- 
out the consent of his associates. 

§ 660 Power of a majority. — ^The majority of the 
partners may, within certain limits, act contiary to 
the wishes of the minority In all cases of difference 
between the partners, however, thepartnershipai tides 
should be consulted, and their provisions with respect 
thereto must control, for were it in the power of the 
majority to act contrary to the articles, they could 
impose upon the minority a contract to which they 
never assented. The majority can not, against the 
will of the minority, admit a new partner, or change 
the business of the firm, or the provisions of the 
articles themselves If the articles are silent, how- 
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evei, the will of the inajoiily ^\ill contiol w-ith legaid 
to matters ansmg in theordiiiarj couiseof the film’s 
business, and to their wishes the minority must yield 
If the partners are equally divided, it is thought that 
those who forbid a change should have their way 
The majority are only entitled to control when they 
are acting in good faith and for the benefit of the 
firm, and after the minority have had a chance to be 
heard 



CHAPTER XXXIII. 


OF THE POWER OF EACH PARTNER TO BIND THE FIRM 

G61 Each partner an agent of the firm. — Every 
member ot an oidmary partnership a general 
agent of the fiim for the transaction of its businetss 
in the ordinary way. But he ib not the agent of hi-s 
associates individually, and can not bind them sev- 
erally, or any number of them less than all. 

The public must judge ot a partner’s powers 
from the nature of the business in which the firm is 
engaged, from the usage of other s carrying on the 
same or similar kinds of business in the same local- 
ity, and from the usages of the firm itself While it 
is competent for the partners, by agreement, to re- 
strict the powers of a copartner, such lestnctious do 
not bind non-partners unless they aie chargeable 
with notice of tliem.^ On the other hand, a partner 
may ho specially authorized by his associates to go 
beyond the scope of the partnership business, when 
his acts will bind them to the extent of the special 
aiitliority, 

§ 662. Scope of the business. — ^Third persons deal- 
ing with the firm through one of its members have 
the right, in any case, to assume that he is its gen- 
eral agent to carry on its business in the ordinary 
way, unless they are notified that his apparent 
authority is limited by agreement between the part- 
ners or otherwise. Usually, then, the nature and 
scope of the partnership business determines the 
power of a partner to bind the firm to third par- 
ties, The scope of the firm business depends upon 
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the gtneial iiatuic of the eiiteipnse winch the ])ait- 
noifa aie cariying on, and all aclb aie uilbiii (hat 
facojio when lea^onably necobsaiy and appiopriatc lo 
]t& probGcntiou in the ordmaiy way. 

If a partner, though assuming to act on behalf of 
th( firm, goes beyond the actual or appaient bcope of 
ilb hubiness, his a''SOCiates are not bound, uiile&fa 
they specially authoiizcd his act or have &ubse- 
qiiently ratified it Thus, if a })artnership is foinicd 
to carry on a particular busincsb the fii m w ill not he 
bound if one of their uiunber buys goods that aie 
not and can nut be used in that business 

§ 6C3. Same — Usages of others in same business. 
— The usages ot others engaged m similar business 
in the same locality are to be consideied in deter- 
mining a partner’s power to bind the fiim. Third 
parties have a right to believe that the partners have 
clothed one another with power to conduct the part- 
nership business as others conduct the same or sim- 
ilar enterprises in the same locality. Thus, where 
it was the usage of river caniers, when freights were 
dull, to buy cargoes of salt for the return trip up, a 
firm of such carriers was held bound to pay for a 
purchase of this kind by one partner, though, in the 
absence of usage, such purchase would have been 
unauthorized. 

A firm may, by a course ot dealing known and ac- 
quiesced in by all the 2 >artners. extend the scope of 
its business. This is equivalent lo an enlargement 
of the articles by common consent of all the partners, 
as where a firm of printers mutually engage m buy- 
ing and selling pianos. 

§ C64. Trading and non-trading firms. — A distinc- 
tion is generally recognized between trading and non- 
trading partnerships, particularly with respect to the 
power of one partner to bind the firm by borrowing 
money and issuing commercial paper. All firms en- 
gaged in buying and selling as a business, whether 
at wholesale or retail, are trading partnerships But 
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attorneys, physicians, tanners, and usually those en- 
gaged in a single enterprise, are non-traders. But 
even in the case of non-traders, one paitner may be 
expressly authorized to borrow money or sign notes, 
or such power may be conferred bv implication from 
a course of dealing, or theie may be a ratification. 

Authontij to do Faiticular Acts. 

§ 665. Admissions. — ^The declarations and admis- 
sions of one partner as to matters within the scope of 
its business are evidence against the firm, though not 
necessarily conclusive. 

^ 666 Arbitration. — One partner can not, without 
special authority, bind tlie firm by a submission of 
partnership matters to arbitration, for such a pro- 
ceeding is unusual and can not be said to be necessary 
to the carrying on of its business in the ordinary 
way. 

§667. Assignment for creditors. — One partner 
usually has power to sell and assign the whole of the 
partnership property for the purpose of conducting 
its business. But he has no authority to make a 
general assignment of the firm assets for the benefit 
of creditors, in the absence of peculiar circumstances, 
or a special authority. 

§ 668, Bills and notes. — A partner in a trading 
firm has prima facie authority to bind the firm by 
making, drawing, indorsing or accepting commercial 
paper in the firm name for partnership purposes. 
But if ho gives such paper for his private debt, or in 
a transaction outside the scope of the partnership busi- 
ness, without tlie authority of his copartners, the firm 
is not bound to any holder with notice. In favor of 
a bo7ia fide holder for value, however, the firm is ab- 
solutely bound, even though the partner signing the 
firm name did so in fraud of his associates. 

A partner in a non-trading firm has no implied au- 
thority to bind the firm by signing commercial paper. 
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and it li<"5 upon tlio Jioldei to shoa’- a iptf nil imtlifoity 
express or implied How tar this i ul<‘ applies to 
cdieeks may not be certain, but tho (piestion ot a parf- 
nor’b authority to draw thorn can facldoui aribo where 
the funds of the firm are deposited with the assent of 
all the partnorb. The doctrine of bona fide holders 
doob not apply to the purchaser of a note of a non- 
iradin^y firm, and one who takes such paper must in- 
quire, at his jieril, whether an express authoriza- 
tion or course of dealing has warranted its issue 
§ fifiO . Aceonimodatioii paper — Suretyship . — E ven 
a partner in a trading firm can not, without special 
authority, bind the firm by signing its name to a 
contract ot guaranty or burotj^ship, or to aceommo- 
dation paper. But a.hona fide holder of firm paper 
without notice that it was given for accommodation 
is protected, though the partner signing had no 
special authority. 

670. Borrowing power — Pledge. — One of the 
most dangerous powers of a partner is that of bor- 
rowing. In trading firms this power always exists 
by implication, unless tho lender has notice that the 
loan, though ostensibly to the firm, is for the private 
benefit of the partner procuring it, or that the money 
wanted for purposes outside the scope of the busi- 
ness. In non-trading firms, however, one partner 
has no power to borrow on the credit of the firm, 
unless specially authorized. ■* 

The power to borrow implies the power to pledge 
or mortgage the personal property of the firm as se- 
curity, 

§ 671. Buying. — Each member of a trading firm 
has implied pow'er to purchase for the firm, and on 
its credit, whatever is necessary to carry on its busi- 
ness in the ordinary way. But if one partner seeks 
to bind his copartners by a purchase outside the 
scope of the partnership business, special authority 
Com. Law — 19. 
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or siibseqiient ratification must be shown, or the 
firm IS not bound. 

§ G72 Confession of Judgment. — One partner has 
no implied power to coniess judgment or to give a 
warranty of attorney to confess judgment against his 
firm. A. judgment entered upon such confession or 
warrant of attorney is binding, in general, only upon 
the partner as an individual. 

§ 673. Debts. — One partner has implied power to 
collect and receipt for debts due the firm, and pay- 
ment to one partner is payment to the firm. So he 
may, in good faith, compromise a debt due the firm. 
Each partner has implied power to pay debts due 
from the firm to third persons. 

§ 674. Notice to one partner. — Notice to a partner 
is notice to his copartners, provided it relates to mat- 
ters within the scope of the firm business. The 
rules applicable to ordinary agencies apply here.* 

§ 675. Power to sell personally. — It is undoubt- 
edly within the implied power of a partner in a 
mercantile firm to sell, in the usual course of busi- 
ness, any part of the personal property which the 
firm holds for sale. The partner who sells may also 
warrant. 

It is held by many authorities that a partner may 
dispose of the firm property in parcels or in bulk. 
In fact, it has been common to say that each part- 
ner, in the absence of fraud, has power to dispose of 
the entire partnership efiects; and one case goes so 
far as to hold that he may sell the partnership books. 
But this is not law, and it is generally held that one 
partner has no implied power to sell firm property 
not actually or apparently held for sale, and upon 
the continued use and possession of which the trans- 
action of the firm business depends. The power to 
sell, however, must be exercised, in any case, with- 
out fraud or collusion to which the purchaser is a 
party. 

»An«e,§57S. 
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670. Sealed iiislriimeiitH. — One partner lias no 
implied power to bind his copartners by an iiistrn- 
nicnt under seal. While the s^eneral rule of agency, 
that an agent can not bind his principal by an in- 
strument under sei.l unless his authority is under 
seal,* is still adhered to in a few of our states, it is 
generally held, in this country, that a sealed instru- 
ment e^ociited by one partner will bind the firm, pro- 
vided it was specially authorized or subsequently 
ratified, even though the authority or ratification was 
by parol merely 

§ 077. Herraiits and agents. — ^Each partner has 
implied power to employ such servants and agents as 
are necessary to carry on the firm business in the or- 
dinary way, and may probably discharge them unless, 
in so doing, he acts against the wishes of his copart- 
ners. 

§ 678. Ratification. — The unauthorized acts of a 
partner may become binding on the firm, if his 
copartners, with full knowledge of the facts, ratify 
and adopt them. The general principles of ratifica- 
tion laid down in the law of agency apply here/ 

§ 679. Where partner’s power restricted, — ^The 
partnership articles may lawfully provide that a 
partner shall have no authority to perform certain 
acts or make certain contracts, though they would 
otherwise be authorized because within the scope of 
the business. Third parties dealing with a partner 
with notice of these restrictions upon his powers are 
bound thereby, and can not hold the firm for con- 
tracts made or acts done contrary to these known re- 
strictions, unless they are subsequently ratified by 
all ihe partners. But articles of copartnership are 
in no sense public documents, and in practice, third 
parties dealing with a firm rarely know their terms. 
The public, ordinarily, must judge of a partner’s 
powers from the scope of the business, as already de- 
fined. For thi)^ reason, third parties dealing with 
§ 519 . ^Ante, §523ptseg, 
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the firm through any of its partners are not affecLod 
by such restrictions in the articles unless they are 
aware of them. 

§ 080. Dissent of one or more. — Within certain 
limits a majority may dissent from a particular act 
or contract proposed to be made on behalf of the 
firm, and third parties with notice, who afterward 
deal with one partner in opposition thereto, can not 
hold those who object. If the firm consists of two, 
the known dissent of one probably has the same ef*, 
feet. A minority, however, can not thus control the 
majority.^ 

§ 681. Torts of the partners — ^Frand. — As each 
partner is the agent of the firm, the firm is liable for 
the torts of any partner committed by him while act- 
ing within the scope of its business, upon the gen- 
eral principles of the law of agency.® But for the 
torts of one partner not committed within the scope 
of the business or specially authorized the firm is 
not liable. The firm is liable for the frauds of a 
partner committed while acting within the scope of 
his apparent authority, though the other partners 
were entirely innocent. Thus the firm is liable for 
the fraud of one partner in a sale of property wliich^ 
it holds for sale, or for his fraudulent substitution of 
inferior articles for those purchased by a customer, 
or for the misapplication or conversion of property 
held in trust by the firm. 

§ 682. Extent of partner’s liability npon contract* 
— Every member of an ordinary partnership is liable 
to the utmost farthing of his property for the debts 
and engagements of the firm. This does not mean 
that the partners may be sued separately. When 
judgment has been recovered against the partners 
jointly, however, the creditor is under no obligation 
to levy upon the property of the firm, but may levy 
upon the separate property of the partners. Neither 
need the creditor levy ratably upon the property of 
§ eoo. §574. 
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all tlu' pariiu'rb, but may select any one or moie of 
thorn, and levy execution a»ain&t him oi them until 
the jiKlj>ment is satisfied, leaviiif> all ([ucstioiis of 
contribution to be settled between the purtiuTs theni- 
selves. 

Even though a partner retires from the firm under 
an agreement that the partners continuing the busi- 
ness shall, alone or together with Iho incoming 
paitner, if any there be, assume and pay the jiart- 
iKU’ship debts, such agreement does not bind fiiui 
creditors or aftect their rights against the retiring 
partner unless the creditors become parties to the 
agreement. And where one paitnor retires, and the 
creditors agree to release him and look to the part- 
ners who remain in, the agreement has been held 
void by some courts on the ground that the release 
was without consideration. But this is contrary to 
the weight of modern authority. In any case the 
retiring partner has a right to indemnity from his 
Into associates if he is compelled to discharge a firm 
indebtedness against which they have agreed to save 
him harmless. 



CHAPTER XXXIV. 

DISSOLUTION AND ITS CONSEQUENCES. 

§ 683. Dissolution by mutual consent. — A partner- 
ship, whether at will or for a fixed term, may be dis- 
solved at any time by agreement of all the partners. 
Such an agreement may be express, or it may be im- 
plied, as where all the partners join in winding up 
its affairs and distributing its assets. 

§ 684. By act of one partner — ^Partnerships at will. 

. — ^A partnership, formed for no specified time, is 
called a partnership at will, and may be dissolved at 
any time by any partner, who may withdraw at pleas- 
ure even, against the will of his associates. If a part- 
nership for a definite time, which has expired, is con- 
tinued without further agreement, it is a partnership 
at will, and all the terms of the original agreement, 
except as to time, remain in force. 

It must not be understood, however, that where no 
time is directly specified during which the partner- 
ship is to continue, it is necessarily a partnership at 
will. If it clearly appears that the partnership is to 
continue until certain objects are accomplished, one 
partner can not, without the assent of the others, with- 
draw before its purposes are effected, without liability 
to his associates, as where a partnership is formed 
to construct a railroad or build a ship. 

The partner who withdraws from a partnership at 
will must in some way notify his copartners of his 
intention to dissolve. The dissolution dates from 
the notice and not from the time when the partner 
determines to withdraw. 

(294) 
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{)8.>. Same — Partuership for a ilxed lime, — 
Wlictlier one nioiuber of a part lun ship for a fixed 
time may withdraw before tliat time has expired and 
thus dissolve the firm against the will of liib associ- 
ates, is a question upon which the courts have dif- 
fered. It is now the prevailing view that there is no 
such thing as an indissoluble partneisbip ; and while 
one member of a partnership for a fixed term has the 
power to withdravi' before the expiration of such term, 
ainl thus dissolve the firm, he has not the right to 
withdraw without the consent of his copartners. Tf 
he does so lie will he liable to his associates in an ac- 
tion for damages. A court of equity will seldom, if 
ever, decree a specific performance of an executory 
'contract of partnership, or interfere by injunction to 
hold reluctant partners together. 

§ 686. Dissolution by decree of court. — Courts of 
equity have power, in a proper case, to render a de- 
cree dissolving a partnership before the time fixed 
' for its continuance has expired. But they will only 
do so for cause shown, and, usually, only at the suit 
of an injured partner, or in cases of serious dissen- 
sions or hopelessness of success. In such suits a re- 
ceiver is usually appointed to collect, preserve and 
distribute the partnership assets. The following are 
common grounds for deereoing a dissolution : 

(a) Misconduct. — The willful misconduct of a 
partner, so gross as to endanger the prosperity of the 
firm and destroy mutual confidence, persistent vio- 
lation of the partnership articles, habitual absence, 
fraudulent conduct toward the firm, habitual drunk- 
enness, and competing with the firm, have all been 
held sufficient to warrant a decree in favor of the in- 
jured partner. 

(b) Hopclesmess of success . — ^As the object of a 
partnership is profit, if profits are clearly impossible 
because of the hopeless condition of the partnership 
business the continuance of which would involve 
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the partnci’b in almost certain loss, a dissolution will 
be decreed 

( c ) Chronic quarreling and hostility — While equity 
will not decree a premature dissolution lor petty 
quarreling and occasional outbursts of temper and 
differences of opinion, it will do so if the quarrel's, 
differences and dissensions are of so serious a natui e 
as to make reconciliation impossible and prosecution 
of business impracticable, and it will do this, as a 
rule, without inquiring which partner was most to 
blame. 

(d) Fraud and deception — Where one is induced 
to enter into a partnership through the fraud of his 
copartner, he is entitled to a decree dissolving the 
firm, and to a return of his capital and advances, 
provided he acts promptly upon discovering the 
fraud. 

(e) Insanity . — ^The insanity of a partner does not, 
by the weight of authority, operate ipso facto as a 
dissolution. It is a cause for dissolution, however, 
if it is shown to be permanent, in which case a court 
of equity will decree a dissolution. But if tlie in- 
sanity is merely temporary, a decree will usually be 
refused. 

Events Which Dissolve the Firm Without Decree. 

§ 687. Death, — ^The death of a partner dissolves 
an ordinary partnership instantly and for all pur- 
poses, and this is usually so, oven though the articles 
provided for a continuance of the partnership by the 
executors or administrators of the deceased. The 
latter are not hound to come in under such an ar- 
rangement, and even if they do the partnership 
seems properly to be regarded as a new firm, rather 
than the continuation of the old The wisdom of 
provisions for continuance after death is doubtful. 

§ 688. Marriage, — At common law the marriage 
of a female partner dibsolves the firm. At present 
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lhi> iul<‘ js .jhrog.Uod by ftlatulos in jnany Males, and 
iiiuinaL,o lias no otfoot upon tlio eontiact cajiacity or 
piopei'ty rijj;iits oi Iho ieinalo. But tlie marriage of 
( o])arliiers probably dissolveb the linn, even under 
the most liberal of these statutes. 

^ 089. War. — A de<'laration ot war effects au im- 
mediate and total dissolution ol a partnership exist- 
ing between residents ol the an (agonistic states.* Tlic 
duly of partners to account to each other and pay ovci 
profits earned before the declaration of war is not dis- 
charged, but revives and may be enforced upon a ic- 
turii of peace 

§ 690. Sale of all the flrni property or of a partner’s 
iiiterest. — Where the entire share ol a partner is sold 
to a stranger, either voluntarily or on execution, this 
di->solveb the partnership, whether it is at will or for 
a fixed time. 

Tlie sale or total destruction of all the property of 
the firm, the dealing in, or management, or opera- 
tion of which constituted its solo business, dissolves 
the firm. 

§ 691. Bankruptcy. — A judgment of bankruptcy 
against the firm, or any of its members, dissolves it. 
The same is true where the firm makes a voiiintaiy 
a'-sigument of all its property for the benefit of its 
creditors. So, the firm is dissolved where one 
jiartuer assigns all his property, including his in- 
terest in the firm, for the benefit of his individual 
creditors. 

§ 692. Completion of enterprise. — ^The completion 
of the enterprise for which a partnership was formed 
terminates it, as does the expiration of the period lor 
which it was formed, unless it is continued by mu- 
tual consent. 

§ 693. Purchase of partner’s interest by copartner. 
— One partner may purchase the interest of his co- 
partner. If’ he buys the entire interest, and the 
selling partner retires, this operates as a dissolution . 

^ Ante^ If 30. 
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Bal if the soiling partner continues to act as a part- 
ner, contributing ins labor and skill and sharing in 
the profits, the firm is not dissolved. 

§ 694. Notice of dissolution. — ^Though a firm may 
be dissolved as between the persons composing it, it 
may be deemed to continue as to third parties having- 
no notice or knowledge of the dissolution. To these 
the partners, having once become known as such, 
can not suddenly and secretly terminate their rela- 
tions and escape liability for acts and contracts 
within the scope of an agency which apparently 
continues to exist. The partners must take proper 
steps to make the dissolution known, otherwise they 
may be bound to third parties who give credit to 
their late associates in the belief that the partnership 
still subsists. 

§ 695. Wlieu notice is necessary. — No notice is 
necessary when dissolution takes place by judicial 
decree, or by operation of the law, as in case of war, 
death o'r bankruptcy. A dormant partner who re- 
tires need not give notice except to those who knew 
of his membership in the firm. In* all other cases 
notice is necessary. 

§ 696. What sufficient notice — Former dealers. — 
Former dealers, or those who have previously given 
credit to the firm, as by selling it goods upon credit, 
or lending it money, or indorsing or discounting its 
paper, are entitled to actual notice of dissolution, 
which is generally given by mailing or deliyering to 
them personally a written or printed notification. 

Non-dealers include those who have dealt with the 
firm on cash basis and those who have never dealt 
with it and whose knowledge of its existence has been 
acquired in other ways. These should be notified of 
dissolution by advertisement in a newspaper of gen- 
eral circulation at the place where the business is 
carried on. Actual knowledge of dissolution, how- 
ever it may have been acquired, is sufficient, whether 
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the party to whom it is brought lionu* ho a foniior 
dealer or not. 

If the parties continue to hold tlieins<'lvos out as 
partners after notice of dissolution has l)('eu given, 
they may still bo liable on the ground of holding out 
upon new contracts mado by their late partners. 

§ 097. Effect of dissolution upon powers of p.irl- 
nors. — After dissolution, the partners aic no longer 
the agents of the firm to carry on its busLue.'S in the 
ordinary way. They have still some powers, but 
these relate solely to the winding up ot the busiiu'ss 
and the distribution of the partnership assets, and 
the making of new contracts and iiieurritig ot fresh 
obligations is not within the implied power of any 
partner. 

§ 698. Who entitled to participate in winding up. 
— In general all the partners have a right to par- 
ticipate in the winding up of tlie firm business, if 
the dissolution was caused by the death of a partner, 
however, the survivors have sole power to wind up 
the partnership affairs. In this the exoculors or ad- 
mlaistraiors have no voice or authority. Payment 
to them of a debt due the late firm is a nullity unless 
the money conies to the hands of the surviving part- 
ners. For any abuse or misconduct on tbo ]>art of 
the survivors, the executors must seek relief in the 
courts, which will, upon a proper showing of fraud 
or other misconduct in the survivors, grant an in- 
junction, appoint a receiver, or afford other appro- 
priate relief. 

§ 699. Debts. — After dissolution, all the partners, 
or the survivors, have power to receive and receipt 
for all debts due the firm and to apply its funds to 
the payment of its debts. But a partner, after di*'- 
solution, has no right to release a firm debt for a 
consideration moving to himself personally, or 
(probably) to release it without consideration. He 
may, however, compromise debts due to and by the 
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film, ab long as lie attb in good fditli for tlio com- 
mon benefit 

^ 700 To dispose of Arm property, — Each paitner 
has the power, after dissolution, to dispose of the 
film assets for the purpose oi paying partnership 
debts and converting them into money for distribu- 
tion. Debts and accounts duo the firm may be sold 
and assigned. 

§ 701 New debts and contracts. — After dissolution 
onepaitnei lias, iiigeneiaI,no implied power to create 
any new contract or indebtedness whatsoever against 
the firm. He can not exercise the boi rowing power, 
even lor the purpose of paying firm debts. Neither can 
he bind the partner^'hip by giving a note for an old 
debt, or even in renewal of a note previously given, 
nor IS the late firm bound by his indorsement, at least 
according to the weight of opinion. Certainly one 
partner can not by indorsing firm paper after disso- 
lution render his late partners liable to one having 
notice of the dissolution unless his indorsement was 
specially authorized, though his indorsement may 
be sufficient to pass the title. To an endoisee, 
without notice of dissolution, the firm is liable. 

§ 702. To perform unfulfilled contracts. — If, upon 
dibsolution, there remain unperformed contracts pic- 
viously entered into, the firm is still bound to peifoim 
them, and one partner may proceed to perform, and 
the other partners will be bound by his acts in so 
doing. But if the partners have bound themselves 
to the performance of what calls for the joint skill of 
all, the death of one not only dissolves the firm but 
discharges the contract. 

§ 703. Other poT/rers. — ^There are other questions 
connected with tiie implied power of partners after 
dissolution which have given rise to discussion. 
Thus, it is almost universally held, that one partner 
con not, after dissolution, revive a debt already 
' barred by the statute of limitations. That he may 
prolong the time of its running where the debt has 
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iioi been banccl, ib licld in &oim an I denied 

in otherb, the authoutics being aliiiu-l e(|a«lly di- 
c ided 


Disiuhufiou avd 

§ 704. Partner’s lien — ^Priority between joint and 
separate creditors. — The so-called lien ol a p.'iilner 
lb nothing more nor less than an equitable light ui 
him to have the assets of the tii m apjilied to the pa} - 
ment of partnership debts, so as to evuncMate him 
from liability for such debts, and to compel tbc ap- 
plication of the surplus to the payment of any balance 
that may be due him upon a final adjubtmeiit of the 
partnership accounts. Ordiuariljq this lien comes 
into play only when the assets of the partnership are 
in court for administration, for while the business of 
the partnership is still being prosecuted, the parincrs 
may, so long as they act in good faith, sell or mort- 
gage the firm property or turn it out m paying one 
or more fiim creditors in full, though nothing is left 
to pay the others; and it has even been held that it 
may be turned out by mutua] consent in payment of 
the piivate debts of the paitneis. 

§ 705. Same — ^Assets in bands of court. — But when 
the firm assets are administered by a court of equity 
upon dissolution, or in bankruptcy, or in assignment 
proceedings, or in settlement of insolvent estates, the 
right of the partners to have firm as'-ets applied to 
firm debts operates to give paitnership creditors a 
right to payment out of firm property before the pri- 
vate creditors of any partner can have anything from 
it. So if a private creditor levies on partnei ‘'hip prop- 
erty, his levy holds only the share of the debtor part- 
ner after firm debts are paid, and subsequent levies 
of partnership creditors must be satisfied first. 

§ 70C. Same — ^Individual creditors and individual 
assets. — Upon reasoning not altogether satisfactory, 
but with results apparently just, the individual cred- 
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itois of a partner are given a reciprocal priority in 
bis private estate. But. when there is no partner- 
ship property and no living solvent partner, individ- 
ual and firm creditors stand upon an equal footing. 

§ 707. Distribution as between partners, — After 
the debts and engagements of the firm have been 
fully discliarged, it remains to be considered how the 
affairs of the former partnership are to be adjusted 
between the partners, or the survivors of them, and 
the representatives of a deceased partner. This task 
may be simple or complicated, depending upon the 
circumstances of the case, and little more can be 
done than to refer to a few leading principles. It is 
obvious, of course, that a correct adjustment can not 
be reached without paying strict attention to the con- 
tract, oral or written, between the partners. 

§ 708. Advances by partners. — ^After the debts of 
the firm have been paid, each partner is entitled to 
receive whatever advances he may have made by way 
of loan to the firm, and whatever expenses he may 
have incurred on behalf of the firm in the proper 
conduct of its business. But he is not entitled to be 
repaid such expenses or disbursements as were un- 
authorized or clearly unnecessary, unless they were 
subsequently ratified. 

§ 709. Extra compensation. — Ordinarily, there is 
no implied contract to compensate a partner who does 
more work than his copartners, either in carrying 
on the firm’s business or in winding up its affairs. 
The right to extra compensation must, in either case, 
arise from special agreement. 

§ 710. Secret profits — ^Negligence — ^Breach of duty. 
— ^A partner who has obtained a secret advantage 
over the firm, or has made profits in competition with 
the firm, may he compelled to account for them to 
the firm, upon dissolution, or previously. 

While a partner is not liable for mistakes in Judg- 
ment, where he acts hona iide and in the exercise of 
a reasonable discretion, he is chargeable with losses 
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ocf^asioiied by his willliil iicgh'ct or bicacli ot (hil\ , 
or by acts 111 violation ol his auLliority 

§ Vn. Order of disfribntioii. — In distiibutini; 
partnership ussots, debts due third parlies having 
first been paid, the 1 olio wing order oi inioiity ob- 
tains : 

(1) Each partner should bo repaid any advances 
he may have made to the firm, as disiinguished from 
hi-^ share ol the capital. 

(2) Each partner should be repaid his capital, if 
the assets are sufficient. If the assets are not suffi- 
cient to repay capital, then each partner is entitled 
to his capital less his share of the deficiency, which 
is a loss. 

(3) If, after repaying advances and capital, there 
is a surplus or residue, it is profit, and must be di- 
vided among the partners in the proportion agreed 
upon. 

If there is not enough to pay non-partners in the 
first instance, the partners must make up a sufficieni 
sum by contributions among themselves. If there 
is enough to pay non-partners but not enough to re- 
pay advances by the partners themselves, the defi- 
ciency will bo distributed in such way as to equalize 
the loss. If, after the repayment of advances m 
full, there is not enough to repay each partner his 
full capital, the deficiency must be distributed among 
the partners as a loss. 

§ 712. lioss of capital — How borne. — If one part- 
ner contributes cash capital and the other skill and 
experience, if there is no impahment of capital, the 
party investing the money is entitled to all that he 
put in, and the party who invested his knowledge or 
experience gels nothing, unless there is more than 
enough to repay his copartner. But if, in such 
cases, there has been an impairment of capital, the 
party who contributed his skill and experience only 
must stand a share of the loss of the one who con- 
tributed the money, and must make it up by a con- 
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tributiou to him. It must be remembered, howevei, 
that -where a party contributes, not the propeity 
itself, but only the use of it, the partnership being 
in the profits only, the capital remains the property 
of the partner who put it in, and any loss or de- 
struction of it falls upon him as owner. 



CHAPTER XXXV. 

LIMITED PARTNERSHIPS. 

§ 713. Delliiiiioii and purpose. — Limited partner- 
ships are business associations having many ot the 
attributes of an ordinary partnership, authorized by 
statutes, and not otherwise, wherein the liability of 
certain members, called special partners, is limited to 
the amount of capital contributed by them ; other 
members, called general partners, remaining liable 
to the creditors for all the debts of the firm, as in or- 
dinary partnerships. The object of these partner- 
ships is to enable capitalists and others to employ 
their wealth in trade without risk beyond their in- 
vestments, and at the same time to secure the serv- 
ices of men of skill and integrity in managing it and 
rendering it productive. Statutes authorizing lim- 
ited partnerships are found in nearly all our states 
and territories. 

§ 714. The statutes. — It will be impossible to ex- 
amine in detail the statutes under which limited 
partnerships are formed and conducted. Their ob- 
ject, however, is to give the formation and terms of 
the partnership publicity, to secure the full and hon- 
est eoutribution of the capital of the concern, and to 
regulate the conduct of its business in such manner 
as to afiord the public such special protection as the 
nature of these partnerships demands. The statutes 
usually require the execution of a certificate, setting 
forth who the partners are ; their places of residence ; 
who are general and who are special partners ; the 
Com. Law — ^20, ( 805 ) 
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partnership name ; the amount of capital actually 
contributed by the special partners ; the business 
to be conducted, and the time when the partner- 
ship IS to begin and end. Publication of this cer- 
tificate for a designated time, and recordation of it in 
some public office, are almost universal require- 
ments. 

While no contribution of capital is required of the 
general partners, the contributions of the special 
partners must usually be in cash, actually paid in 
before filing the certificate. 

The statutes usually require the business to be 
transacted in a firm name in which the names of the 
special partners do not appear. If the names of the 
latter are used the partn.ership becomes general. 

The statutes commonly restrict the purposes for 
which limited partnerships may be formed to the 
carrying on of mercantile, manufacturing or mechan- 
ical business. In a few states any lawful business is 
permitted, except banking and insurance. 

The general partners only are authorized to trans- 
act business for the firm and sign the partnership 
name, and are liable to account to each other and to 
the special partners, like ordinary partners. If the 
special partners engage actively in the business, they 
will be liable, usually, as general partners. 

§715. Dissolution, and winding up, — ^The rules 
governing dissolution and winding up are not so 
essentially different from those governing general 
partnerships as to justify special treatment. The 
special partners may engage actively in the wind- 
ing up. 

§ 716. Benewal. — Upon the expiration of the time 
for which a limited partnership was formed it may 
be renewed in the manner prescribed by law, which 
generally provides for like steps with those taken for 
its formation, except the investment of the new capi- 
tal, unless tile old is impaired. 
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§ 717. Joint stock companies. — A joint stock com- 
pany, so-callod, is in most states nothing more than 
a large partnership with transferable shares. The 
members of such associations aie liable for the debts 
ot the company the same as ordinary partners. The 
business of these concerns, like that ot a corporation, 
is usually in the hands of a board of directois or 
trustees. Suits by and against the association are 
often authorized to be brought in the name of some 
specified officer. These companies are quite genei- 
ally superseded by corporations proper, which will 
be next discussed. 


Authorities^ 

Parsons on Partnership (4th ed., 1893) is an ex- 
cellent one-volume work. The most extensive 
American work on the subject, however, is Bates on 
Partnership, 1888. Bindley on Partnership is an 
English work of which the second American edition, 
1888, by Marshall D. Ewell, is very exhaustive and 
valuable. Mechem’s Elements of Partnership ( 1896 ) 
is an excellent student’s book, and the chapters on 
partnership in Parsons on Contracts and Kent’s 
Commentaries will be found helpful. Bates on 
Limited Partnership, 1886, is devoted to that sub- 
ject. 



CHAPTER XXXVI. 

CORPOBATIONS. 

Nature and Formation. 

§ 718. Importance. — Prior to the Revolution, pri-) 
vate corporations for business purposes were almost' 
or quite unknown in this country. Within the past 
seventy or eighty years, however, the utility of in- , 
corporated companies in the prosecution of business , 
enterprises has made them an almost universal 
means of uniting large masses of capital in private 
undertakings. The railroad, banking, insurance, 
lighting, telegraph and telephone businesses of this 
country are now almost wholly in the hands of cor- 
porations, which are also found a highly efficient 
and popular form of association for the prosecution 
of nearly every kind of manufacturing and mercan- 
tile business, particularly where the capital required' 
is large and the interests to be united are many. Tlie 
law as applied to corporations having capital stock, 
therefore, forms a large and important part of mod- 
ern business law. 

§ 719. Definition and nature. — ^The most common 
conception of a corporation is a collection or associa- 
tion of natural persons joined together by the au- 
thority of the state or government, and endowed 
with the power of acting in many respects as a sin- 
gle individual. In fact, from a strictly legal point 
of view, a corporation is an artificial being or per- 
sonality possessing, in legal contemplation, and for 
most purposes of legal thought and procedure, an 

(308) 
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('xi'jtoncf scpttrati' «infl (.listnict from lliatot tliemicui- 
1 h> 1"5 couipoisiiif’ it. Througii tka fiction uf tins cor- 
porate beiii" or entity, Iko rights and duties oi liie 
leal persons interested are adjubted and woiked out, 
tke corporation iurnifaking a conYcnient repository 
for the coinmun property, and a convenient agency for 
tke enforcement of the common rights and duties, as 
it remains unaffoofed in law and is not destroyed or 
dibsohed the death or withdrawal ol members 
ami the substitution of others in their stead. The 
toi 111 person in a statute may therefore include cor- 
])urations, unless it appears that only natural per- 
sons were meant. 

Fiom another point of view a business corjioraiion, 
like a commercial partnership, is merely an associa- 
tion of natuial persons joined together for purposes 
of private gain, and there is a growing sentiment 
that too strict an adherence to the technical view 
that a corporation is a legal being or entity apart 
from those who administer its affairs and enjoy its 
advantages, has been productive of harm. But the 
fiction ol a corporate entity is a very convenient 
means of adjubtiiig the rights, of the real persons in- 
ter(*5ted, and should be retained so far as it promotes 
convenience and leads to just results. On the other 
hand, where a strict adherence to this fiction would 
lead to injustice to individuals and harm to the pub- 
lic the courts should look beyond the fictitious being 
and take notice of the fact that, after all, a corporation 
is a body of natural persons who have duties and re- 
sponsibilities toward one another and toward the 
pulilic, the observance of which the fiction of & sep- 
arate corporate existence should not be permitted to 
obstruct or impair. 

§ 720. Tlie results of recognizing a corporation as 
an entity. — ^The universal recognition by the courts 
of a corporate being or entity has led to the follow- 
ing important results: 

I. A corporation having a legal existence separate 
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and apart from that of its members is not dissolved 
by their death and withdrawal and the substitution 
of others for them.' 

II. It may take and hold property m the corpo- 
rate name, the legal title to which is in it, and not in 
^ its members as individuals, either separately or col- 
lectively. 

HE. It may sue and be sued like a natural per- 
son. 

IV Its officers and agents, though they may be 
appointed by the members or shareholders, or a ma- 
jority of them, represent the corporation as a whole. 

V. Debts incurred and contracts made in the cor- 
porate name are the debts and contracts of the corpo- 
ration itself, and bind only its assets and property. 
Ill the absence of statutes, therefore, or of special 
circumstances, the members are not individually 
liable upon such debts and contracts. 

VI. It may contract with its own members and 
sue and be sued by them. 

§ 721. Corporate powers and attributes in general, 
— Ordinarily every corporation has capacity: (1) To 
have succession under a special name and under an 
artificial form; (2) to take and grant property, con- 
tract obligations, and sue and be sued by its corpo- 
rate name, as an individual; (3) to receive and 
enjoy in common grants of privileges and immuni- 
ties; (4) to have a common seal; (5) to make by- 
laws. All of these powers are touched upon later. 

§ 722. Kinds of corporations. — ^The word corpora- 
tion is used to describe institutions differing widely 
in their constitutions and purposes. The classifica- 
tion of corporations commonly given, now has in 
some respects an historical rather than a practical 
value, owing to the fact that the corporation sole is 
seldom met with in American law, and that ecclesi- 
astical corporations, as they exist in England, are 
unknown here. 

^ Pontt § 746, u se?. 
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Am)i<]ing to tb(' old classification, a corporation 
sole consists oE one person and Ins successors Cor- 
porations aggregate consist of seveial members. Ec- 
clesiastical corporations aie such as are lonnecl t(»r 
the advaiiceiiieiit of leligioii. They aie called re- 
ligious corpoicitious 111 America, though with us they 
can hardly be said to be a distinct class. Coipora- 
tions tor other ihan leligious purposes arc called lay. 
Lctv corpoiations are either clccmosynaiy or ci\il. 
Tlie foimor are organized for chantahlo purposes and 
iiieludc hospitals, schools and colleges supported by 
jnihlic or private donations. Civil corpoiations are 
those which aie formed for the temporal benefit of 
their members, as manufacturing companies, banks, 
clubs and similar associations. 

By tar the most common classification of corpora- 
tions at the present day is into public and private. 
Teidmically, public corporations are governmental 
institutions created by law for the administration of 
the public affairs of particular communities. To 
this class belong, in a sense, the state, and cities, 
towns, counties, and school districts. To the forma- 
tion of a public corporation the assent of the parties 
incorporated is not necessary, though often obtained. 

Fiivate corporations, however, are such as are 
created to accomplish some private end, which, with- 
out incorporation, could not be conveniently attained. 
To this class belong religious and most charitable 
corporations, as well as railroad, banking, insur- 
ance, manufacturing and trading corporations. 
Railroad, telegraph and canal companies are some- 
times said to be <j'«fi,n-public in their nature, but 
they are technically private corporations, in spite of 
the fact that they owe peculiar duties to the public 
and have delegated to them the right of eminent do- 
main. The consent of the incorporators is always 
essential to the creation of a private corporation. 

§ 723. Stock corporations. — Corporations formed 
for the pecuniary profit of their members with a cap- 



COMMEECIIL LAW. 


m 




ital fetock divided into shares, now constitute the 
most numerous and, in a strictly business point of 
view, the most important class ot corporations. Like 
ordinary partnerships, they are formed for private 
gain, and possess a capital which can be increased 
by profits and diminished or dissipated by losses. 
The shares of the individual members, however, 
unlike those of partners, may be transferred with 
the utmost freedom and facility, without dissolving 
the corporation or interrupting its business. Tlip 
law of private business corporations, therefore, is 
largely the law of stock and stockholders, a body ot 
rules having little or no application to corporations 
without capital stock. 

§ 724. Compared with partnerships. — In ordinary 
business, both partnerships and corporations are 
treated as collective bodies. In law, however, part- 
nership is a purely contractual relation, and part- 
ners, as to each other, stand in a position of special 
trust and confidence. The acts of one partner are, in 
law, the acts of all, and result in an obligation 
which is, in effect, both joint and several. The 
death of one partner dissolves the firm, as does the 
assignment of his interest in the concern, or its 
seizure by private creditors. Neither, unless author- 
ized by statute, can suit be brought by or against it 
in the partnership name, but all the partners must 
be joined either as plaintiffs or defendants. 

With a corporation it is otherwise. A con- 
tract between the original incorporators is necessary 
(if the corporation be private), yet an act of the 
legislature is essential to give it legal existence, and 
a contract to form such an association without the 
sanction of the state is illegal and void. Corporate 
acts are binding, in general, upon the corporation 
alone, and upon such assets as stand in the cor- 
porate name, and in this name it must sue and be 
sued. In the absence of a statute expressly impos- 
ing it no liability for corporate debts can fall upon 
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iii(l<\ hliial meinlMn’s or their private estate'!, and ll»e 
iiitie fact of membcr&hii) doob not of itself give any 
lui'inber power to act as the agent of the company. 
Change in the mombers of a corporation does not 
tli^soive it, and, though its entire membership be 
r(now(‘d any number of times, its legal existoiuo 
It not disturbed, nor is the legal titlo to its property 
( iuiiigod.’' 

§ 72o. Mow corporations are formed. — A partnor- 
siiip may be formed willnnit special authority lioui 
tlie go vonimeiit by mere agreement between the iu- 
hociales. On the other hand, nothing less than the 
sovereign power can create a corporation, and in this 
country they are created by the legislature, and not 
otlicrwise. 

Our legislatures authorke and create corporetions 
in two ways; (1) By special act or charter; (2) by 
general law. 

§ 726. By special act or diai1;er. — Whenilielogis'a- 
turo passes u statute for the special purpose of author- 
izing a particular ct^rporalion, such corporation is 
said 10 be created by special charter. But conoiita- 
tional provisions in many of the states prohibit tlio 
formation of private corporations except under gen- 
eral laws.® 

No certain form of words is necessary to a grout of 
corporate franchises, unless required by the consiii a- 
lion, so long as the intention, of the legislature to 
grant and the incorporators to accept them is cleai . 

§ 727. Ineorporalioii under general laws. — Gen- 
eral incorporation laws in nearly all the states extend 
the right to form a corporation, and to exercise co'-- 
porate powers, to all who comply with certain pre- 
scribed conditions; and an association so formed is 
§ 626 . 

® The {purpose of such provisions is to render the formation oi 
corporations convenient and speedv, to secure uniformity in the 
law and equality of riglits, and also to prevent the legislature 
from corruptly or iinprovi<lontly gianling special franchises to 
parvicttlar individuals at the exi)ense of the community in gen- 
eral. 
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incorporated as fully as if it had been granted a spe- 
cial charter. 

§ 728. Same — ^The nsnal steps. — In outlining the 
steps usually taken to organize a corporation under 
general laws, nothing more is intended than to indi- 
cate, in a general way, the course pursued under the 
majority of these statutes. In forming corporations 
strict reference should be had to the local law, and 
the advice of a competent practitioner should always 
be sought. 

The organization of a corporation is set on foot by 
persons called promoters. These are simply individ- 
uals who exert themselves in the formation of a cor- 
poration. They interest such parties as they desire, 
a meeting is called and a plan of action is agreed 
upon. If a stock corporation is contemplated a part 
of the stock must usually be subscribed for and an 
organization eSected by the election of directors or 
trustees. Articles of association are then prepared, 
which must be signed and acknowledged by a cer- 
tain number of corporators. The articles usually 
set forth : (1) The name of the corporation; (2) 

the purpose for which it is formed; (3) the place or 
places where its business is to be carried on; (4) the 
term for which it is to exist, if this be limited; (6) 
the numbers of directors, their names and residences; 
(f>) the names and residences of the subscribers for 
stock and the number of shares taken by each; (7) 
the amount of capital stock, if any, and the number 
of shares into which it is divided at their par value; 
(8) that the required amount of capital has been 
paid in to the treasurer as required by law. In some 
states the association becomes a corporation immedi- 
ately upon filing the certificate or articles of or- 
ganization with the county clerk or other specified 
officer and a duplicate with the secretary of state, 
while in others public notice must be given that a 
charter will be applied for, after which the certificate 
B presented to and passed upon by some court or 
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officer. Substantial compliance with all the H'quiie- 
mcnts of the act, however, is nccc'ssary to };i\e the 
corporation legal existence. The articles, together 
with the general law authorizing iiicoiporation, then 
become, in etfect, the charter of the corporation, and 
have practically the same force and operation as a 
special charter. The word chailer, when used here- 
after, wdll tlierefore be understood to include the 
articles of association of coiq^oiations hinnod under 
general laws and the statutes defining their powers, 
as well as special acts of incorporation, unless a dif- 
ferent meaning is indicated. 

§729. Liability for acts of promoters. — A corpo- 
ration is not liable for acts done by its promoters, 
nor bound by their contracts entered into prior to 
incorporation, unless made so by its charter, by 
statute or by its own express or implied ratification 
after incorporation. This rule is of common appli- 
cation to cases of contracts for preliminary surveys, 
to attorney’s fees incurred in perfecting the organi- 
zation, and the like. The promoters, however, may 
usually be held in some form or other upon such 
contracts. 
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OF CAPITAL AND CAPITAL STOCK:. 

Ownership and Transfer of Shares. 

§ 730. Capital and capital stock distinguished. — 
^‘Capital and “capital stock ” are often used to 
express the same thing — the property and assets of 
the corporation. But the term capital is more prop- 
erly used to describe the entire assets of the com- 
pany, in money or other property. The capital, it is 
obvious, may increase or diminish with the varying 
fortunes of the company. Capital stock, however, is 
the amount fixed by the charter or articles of associa- 
tion and contributed, or authorized or agreed to be 
contributed, by the stockholders to the common fund, 
to be used and managed for the benefit ol the stock- 
holders and creditors. The actual capital may vary, 
but the capital stock remains the same until it is in- 
creased or diminished by authority of the legislature. 
The capital stock is usually fixed at a certain sum, 
and for two general reasons: (1) To obtain credit 
for the corporation by indicating to the public the 
extent of the resources with which it begins business, 
and hence its probable ability to pay its debts; (2) 
To provide a basis upon which the rights of the 
shareholders may be adjusted as between themselves. 

§ 731. Shares of stock defined. — The capital stock 
is divided into aliquot parts called shares; and 
a share of stock has been defined as the interest which 
the owner has in the management, profits and ulti- 
mate assets of the corporation. Contrary to early 
opinion, shares of stock are personal property, whether 
(316) 
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they tiro (loolaiod to bo such by statuti' oi not, (‘vou 
tbuii^h the property of the ooipor.itiuii itsoll is prin- 
cipally real estate. A share of the stock, therefore, 
ib a species of incorporeal personal property. 

§ 732. How inoiiiborship is ac<jiiirof!. — Member- 
ship in a stock corporation consists simply in the 
ownership of one or more shares of sto( k. One may 
acquire stock in eitlier of two ways: ( 1 ) By means 
ot a contract entered into directly with the corpora- 
tion; (2) by succeeding to the rights of one who was 
previously a sharcliokler, as by a purcliase, gift or 
bequest of the shares 

§ 733. Subscriptions. — A contract between the cor- 
poration and a third party, by wliich the latter ac- 
quires membership in the company, is called a sub- 
scription, and the party so acquiring membership is 
called a subscriber. Subscriptions need not be in 
any particular form, independent of statute or char- 
ter provisions, and it may be stated, generally, tliat 
whoever signs an unconditional agreement to take a 
given number of shares in a corporation already 
formed, becomes a stockholder immediately, subiect 
to the conditions named in the subscription paper 
and those imposed by the charter or the general law 
under which the corporation was formed. In prac- 
tice, stock subscriptions are usually in writing, either 
upon books of the corporation, opened to receive 
them, upon the articles of organization or otherwise. 
It is held in some states that an oral contract of sub- 
scription does not bind. Yet many courts hold oth- 
erwise, and, in any case, the subscriber would become 
a stockholder by the acceptance of stock certificates 
and participation in the privileges of a stockholder. 
Statutes and charters may also point out particular 
modes of subscription, and these are given greater or 
less effect, depending upon the language of the law 
or cliarter or the views of particular courts. Great 
difficulty also seems to have been met with where the 
agreement is to become a stockholder in a corporation 



318 COMMEECIAL LAW. § 73 ^. 

afterward to be formed. Most courts hold that such 
subscriptions are in the nature of offers which may 
be accepted by the corporate authorities when the or- 
ganization is complete, when they become binding 
upon both parties forthwith. But this leaves the 
subscriber free to retract the offer and the corporation 
free to reject it. 

§ 734. Payment of subscriptions. — A subscription 
for shares implies a contract to pay for them when- 
ever payment is properly demanded by the corpora- 
tion, whether there is express promise to pay or not.^ 

§ 735. Calls — ^Necessity for, — But before the cor- 
poration can sue its stockholders to enforce payment 
of the whole or any part of their subscriptions, a 
“call” must usually be made, unless, by the terms 
of the subscription, the time of payment is ex- 
pressly fixed A call is a declaration by the proper 
officers of the corporation, usually the directors, that 
the whole or some specified part of the subscriptions 
for stock are required to be paid into the corporate 
treasury. 

After a call has been lawfully made, the propor- 
tion of the subscription included therein becomes a 
legal debt due from the stockholder to the corpora- 
tion, which may enforce payment by an ordinary 
action at law, and corporate creditors may reach it 
by garnishment. 

§ 736. Must be impartial — ^Notice. — Calls must be 
impartial and must bear upon all the stockholders 
alike, in proportion to the number of shares each 
holds. 

There is authority for and against the rule that the 
corporation may sue for subscriptions without first 
notifying the stockholders that a call has been made. 
By statute, in some states, and, in many cases, by 

* In the New England states it seems that the promise to pay 
mu^ he expiess, unle® the charter in term obligates the sub- 
scriber to pay, otherwise the only remedy of the corporation for 
non-payment of subsonptiona is to declare a forfeiture of the 
shares, 
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the terms ot the iliaitoi or artiolcb, uotieo of calls 
must be ^iveii before an action against the stock- 
holders will he. 

Even before a call has been made the liability of 
the shareholders to contribute tlie amount ol their 
shares is deemed equitable assets of the corporation, 
which may he reached in equity by coiporatc cred- 
itors, provided, usually, that there is no other cor- 
porate property ‘ 

^ 737. Payment for shares. — As a general rule, 
every subscriber for stock is bound to pay for liis 
shares, in money or money’s woith, at their full par 
value, and any agreement between an individual 
stockholder and tho managing officers of the corpo- 
ration, by which such payment is sought to be dis- 
pensed with or evaded, is contrary to law, and may 
be impeached by corporate creditors and non-assent- 
ing stockholders. So far, at least, as creditors are 
concerned, this results from the just and well estab- 
lished doctrine that the capital stock of a moneyed 
corporation, whether actually paid in or only con- 
tracted to be paid in, is a trust fund for the payment 
of its debts A different rule would enable the cor- 
poration to deceive the public by an appearance of 
wealth which it does not in fact possess. Creditors, 
in other words, have the right to insist that the cap- 
ital stock of the company shall be fully paid in good 
faith, so far as it is subscribed, and so far as such 
payment is necessary to the satisfaction of their debts. 
Fictitiously paid-up stock is sometimes called watered 
stock, and all stock issued as paid up, but whose full 
par value has not been paid to the corporation, is 
watered, to the extent that its par value exceeds 
the value actually paid into the corporate treasury. 

Such issues, it has been held, can not be impeached 
by stockholders who participated in the transaction. 
But non-assenting stockholders may complain and 
have such issues of stock annulled, for they are ob- 
^ Post, § 788. • Po?f, § 787, et seq. 
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viously unjust to those who have paid, or obligated 
themselves to pay, the full par value of then- 
shares, in the just expectation that others will do 
the same. 

§ 738. Same. — In what subscriptions maybe paid. 
— ^Unless the statute or charter requires payment in 
cash, shares may he paid for in whatever species of 
;^roperty the company might purchase without vio- 
lating its charter. Thus, payment for stock in a 
railroad maybe made in railroad iron. So, payment 
may be made in labor, and so long as the company 
receives money or money’s worth up to the actual 
par value of its shares, no one can complain. Of 
course, where the subscription is not expressly pay- 
able in labor or property, the company may demand 
cash. 

Where labor or property are taken in payment of 
subscriptions, however, there is room for great abuse. 
Stock is often issued for property or services esti- 
mated at highly fictitious values. Where payment 
is made in labor or property, at an intentional over- 
valuation, creditors of the company may, of course, 
complain, and a gross and palpable overvaluation is 
strong if not conclusive evidence of fraud . 

It also follows that the corporation has no power, 
as against its creditors, to release its stockholders 
from the payment of their subscriptions, otherwise 
than by a forfeiture of their shares for the non-pay- 
ment of calls, 

§ 739. Miseellaneous remeilies on subscriptions. — 
Statutes in some states give the corporation the right 
to enforce a forfeiture of the shares of stockholders 
who are delinquent in paying calls. The remedy 
thus afforded is usually cumulative only, A timely 
tender of the sum due will usually prevent a forfeit- 
ure, and a threatened illegal forfeiture may be 
enjoined. 

§ 740. Defenses. — By the great weight of author- 
ity, subscriptions are upon the implied condition 
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lltat Iht' whole ol tho capital slock ])c suhscrilaul, 
unless il is otherwise specially btipulalod in the iiili- 
cles, or charter, or in the contract of suhbcnption it- 
self. Unlobb the case falls wilhiri one ol tlie&o oxcop- 
tioiib, therefore, it is a good defense to an action for 
non-paymoiit of calls tlial tho full capital stock has 
not been subscribed for. 

§711. Express conditions, — A conditional sub- 
scription is oia* by which tho subscriber is not hound 
to pay until after the performance by the corporation 
ot some fapccilied act, or the occurrence of some other 
event Hiibscriptions of this class made to obtain 
incorporation are of doubtful validity. Where the 
corporation is already lawfully organized and author- 
ized to transact business, such subscriptions are val- 
id, But the condition must appear in the subscrip- 
tion itself, as oral evidence will not be admitted to 
show that a written subscription, absolute on its 
face, is conditional merely. 

§ 742. Otliei* defenses. — ^The failure of a corpora- 
tion to tender a certificate of stock is no deiense to 
an action for calls, for the subscriber has a complete 
remedy to compel its issuance. The insolvency of 
the curpviration and failure of the enterprise are of 
course no defense, particularly when the money is 
needed to pay corporate debts. Such defenses as 
fraud, infancy, and the like, depend very largely 
upon general principles 

§ 743. Cancellation of subscriptions and release of 
subscriber, — A subscriber for stock may, as between 
himself and the corporation, and other subscribers, 
surrender his stock and he released from his liability 
to pay in his subscription. But such releases will 
be valid only where all the other subscribers or 
stockholders unanimously consent. 

§ 744. Certificates of stock — ^Pomi and nature . — A 
stockholder who has fully paid in the amount of his 
shares, in compliance with his contract of subscrip- 
CoM. Law —21. 
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tion, is entitled to what is called a stock certificate, 
or certificate of shares, and may sue to compel its 
issue by the corporate officers, if it is improperly 
withheld. 

Such certificate is not the shares themselves, but 
the evidence merely of the shareholder’s rights, and 
one may be a shareholder and entitled to vote and 
take dividends, though no certificate has ever been , 
issued to him. Certificates of stock are commonly in 
the following form: 

Phcenix Land and Lumber Company. 

Nunabe Shares. 

2X0. 60. - 

This certifies that W. R. Jones is the owner of fifty shares of 1 
the capital stock of - ' 

The Ph<enix Land and Lumber Company, 

A corporation duly organized under the laws of the state of Wis* 
oonsin. Said stock is fully paid and non-assessable, and is trans- 
ferable only on the books of the company in person or by attor- . 
ney, on return of this certificate properly signed. 

■ ■ , In yyiTEEss' W hereof, Said company has caused thesepresents , , 
to be .subscribed by its President and Secretary, and its corporate , 
seal to be affixed at Milwaukee, this 10th day of June, A. D. 1896. 

B. A. White, President. 

. [Seal,] ' Nathan Allen, Secretary. . ' 

. § 745. Sal© and transfer of shares.^ — ^Like other . : 

kinds of personal property, shares of stock are capa- 
: hie of being disposed restriction, at the , ■ 

pleasure of the owner. /, , . 

. mere agreement f dr the. sale and purchase of ; ; : 

, .shares in the future is goyernedhirthe same principles 
. whi'c^ other executory contracts for the! sale ' . 

; of persohat .property, an agreement ; does ' hot ! . : 

constitute the shareholder until ihbe- . . . 

j : ebnie| executed /ahd, upon breach rem-. Vj 

/agnihst' .',^6 'seller' is by 'euit;' for 
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money damages. Equity will sometimes decree spe- 
cific performance of a contract for tlie purchase and 
sale of shares, but not where the same stock is pi‘ 0 - 
curalde in the market. 

§ 746. Executed contract. — Where a contract for 
the sale of shares is fully executed, the title to them 
vests in the purchaser, who becomes a shareholder 
immediately. A complete novation of the contract 
of membership is thereby effected. The outgoing 
shareholder loses all right to participate in the man- 
agement and profits of the company, and is no 
hmger liable, independent of statute, to contribute 
further to the cai:>ital of the concern. The purchaser, 
oil the other baud, becomes liable for calls and enti- 
tled to vote and take dividends.^ 

§ 747. How transfer effected — form of assignment. 
— There are three steps to be taken in a transfer of 
shares. The filrst step is the assigiimeiit of the certifi- 
cate of shares. In practice, this is effected by a 
formal instrument of transfer, usually pn the back of 
the certificate, signed by the transferrer and followed 
by the delivery of the certificate to the transferee. The 
assignment, which is usually in the following form, 
need not be under seal : 

For value received I hereby sell, assign, and transfer unto John 
Walker all the shares of stock within mentioned, and appoint. 
Ellis Howe my true and lawful attorney to make the , necessaiy 
transfer on the books of the company. 

Witness my hand and seal this SOth day of July , 1895. , 

W. H. Jones [Sbai.] 

tte names of the transferee and of the attorney, 
who is usually, the secretory of the corporation ^ may 
he filled in at the time of the transfer, or the spaces 
for these names may be left blank. If they are 2<^ft 
blank the purchaser may transfer the certificate , to a 
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becond purcha&or by mere delivery, and these traiis- 
teis may continue indefinitely. Any purchaber who 
desires to be registered as a shareholder is authorized 
to fill in the blanks with his own name, and with 
that of an attorney of his own selection, and to pro- 
cure a registry on the books of the company. 

§ 748. Registry of the transfer. — The second step 
is to procure registry on the books of the company. 
The incorporating statutes or charters or the by-laws 
of most corporations, provide that shares will be trans-l 
ierable only on the books of the company. The ob-j 
ject of such provisions is to provide the company’ 
and persons dealing with it the means of ascertain-, 
ing who are the stockholders. As between transferrer 
and transferee, the transfer is good without registry,* 
from the moment the certificates are assigned. The' 
corporate officers are bound, and may be compelled, 
to register as a shareholder the lawful assignee of the 
certificates. But before registering the transfer and 
issuing a new certificate in the name of the trans- 
feree, the officers of the company should satisfy 
themselves that both the certificate and the assign- 
ment are genuine. 

§ 749. Cancellation of oW, issue of new certifl-, 
cates. — ^The third step is the cancellation of the old 
certificate and the issue of a new one to the purchaser 
in its place and in the name of such purchaser. 
The corporation has a right in every case to insist 
upon a surrender and cancellation of the old certifi- 
cate before issuing a new one. 

§ 750. Effect of failure to register. — As a general 
rule, a corporation is hound to recognize as its share- 
holders only those who are registered as such upon 
its books. An unregistered shareholder can not vote 
at corporate meetings. So, the corporation is pro- 
tected in paying dividends in good faith to one reg- 
istered as a shareholder, though the certificates were 
assigned before the dividend was declared. So, if 
the transfer is unregistered, the assignor and not the 
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m )v ])i‘ liiihl(‘ for calls L>ul li is usually 
tli(' duty ol the assignor ol certificates to account to 
thcassii’iiee tor (livKlcmls declared and received sub- 
soqueuily to tlio assignment, without rtj'ord to reg- 
istry The bolder of certificates may bo liable to re- 
fund calls wlncli the assignor has been ioreod to pay, 
and the courts will compel the corporation having 
notice of them to respect the equitable rights of iiii- 
registired shareholders in the payment of diiidemls 
and in the distribution of corporate assets upon dis- 
solution 

As to the rights of creditors of a registered share- 
holder who seek to reach liis shares by attachment 
or execution, after be has assigned his certificates, 
but before they have been registered in the name of 
the purchaser, the courts do not agre’e. If the levy 
is made before the creditor lias notice of the trans- 
fer, many courts hold that it is good against a prior 
assignee of the certificates. Other courts hold that 
the assignee of the certificates is protected against 
subsequent purchasers and attaching creditors. 

§ 751 . Bona fide purchasers of stock. — ^There seems 
to be some difference of opinion as to whether certifi- 
cates of share-a arc negotiable or only q?/ as? -negotia- 
ble, or whether hona fide purchasers of them are pro- 
tected in their right to the shares solely upon the 
ground of estoppel. But the horn fide purchaser of 
certificates of stock from one who has procured a 
transfer to himself by fraud ie protected upon the 
same principles that apply in cases of tangible prop- 
erty.’^ Where one indorses certificates with a blank 
assignment and intrusts them to an agent or bailee, 
and the latter, in breach of trust, transfers them to 
a bo7ia fide purchaser for value, the latter may hold 
them as against the former owner. But one who 
purchases lost or stolen certificates of stock, however 
iiinoeeui he may be, gets no title, even though they 

iPwse, §8X0, 
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wcie indorsed in blank belore the loss or thett oc- 
curred. 

The owner of a certificate of stock which is claimed 
to have been lost may obtain a new certificate by 
giving to the corporation security against the reap- 
pearance of the bid one in innocent hands. 

The rights of the transferee of stock in cases of 
forgery depend largely upon whether there has been 
a registry intervening between the forgery and the 
transfer to himself If the corporation has regis- 
tered as a stockholder the holder of a certificate 
forged throughout, or with a forged assignment, and 
issued to him a new and apparently valid certificate, 
a bona fide purchaser of the latter may claim all the 
rights of a stockholder as against the corporation. 

§ 752. Same — Shares held in trust. — Shares in 
stock may be held in trust by one person for the ben- 
efit of another or otliers. Unless expressly author- 
ized to do so by the terms of the trust the trustee has 
no power to sell the stock or change the form of the 
investment. Both the corporation and third parties 
who are chargeable with notice or knowledge of the 
trust must respect the rights of the beneficiary. 


I 



CHAPTER XXXVIII. 


MANAGEMENT OP CORPO RATIONS. 

§ 758. in j?wioiaI. — As a corporation, 

is, for most purposes, an artilicial person or entity, 
it can not a(*t except ihiough its members, or through 
olUeers or agents direetiy or indireetly authori/sed to 
represent it. The distiibution of the various powers 
and functions among the dihcreiit bodies within the 
corporation and among its different officers and 
agents theiefore requires some discussion. 

^ 754. Power of the majority — 8cope and nature 
of powers. — Every person who becomes a member of 
a corporation aggregate by purchasing and holding 
its shares agrees, by necessary implication, that lie 
will be bound by all acts and proceedings wathin the 
scope of the powers and authority conferred by the 
charter which shall be adopted and sanidioned by a 
vote of the majority of the corporation, duly taken 
and ascertained by law. 

The power of the majority to bind the corporation, 
however, is derived from the charter, and they can. 
not bind it by any transaction outside the scope of 
its chartered purposes. Neither is the corporation 
bound by their action unless it is taken at a regu- 
larly convened and lawfully conducted stockholders’ 
meeting, or is subsequently ratified. Ordinarily, the 
acts that the majority may directly do toward manag- 
ing the corporation and shaping its policy are few 
in number. This is due to the fact that the direct 
powers of management are usually vested in a select 
body of men, called directors, whom the majority 

(327) 
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elect in the hope and expectation that it will carry 
out their Avisheb. The directors derive their au- 
thority and discretionary powers from the charter, 
and in the lawful exercise of such authority and dis- 
cretion the majority of the sharoliolders can not 
override or control them. 

The principal powers of the majority are three in 
number: (1) The elective power; (2) the legislative 
power; (3) the power to decide upon important 
changes in the company’s business. 

§ 755. The elective power. — The power to elect 
the directors or managing board of a stock corpora- 
tion IS vested in the whole body of shareholders. 
Usually this is the limit of the elective power, the 
power to choose a president and to elect or appoint 
other corporate officers or agents being vested, as a 
rule, in the board itself, or in officers or agents 
elected or appointed by the board. This is a matter 
depending largely upon statute or charter regula- 
tions 

§ 756. Legislative power of the majority — ^By- 
laws. — ^The majority may make reasonable rules for 
the better government of the company. These are 
termed hy-laws, and when lawfully enacted are bind- 
ing upon all its members. But in order to be valid 
they must be reasonable and operate upon all alike 
and in harmony with the charter or articles of in- 
corporation and with the general law of the land. By- 
laws are not binding, as a rule, except upon the 
members of the corporation itself. But third parties 
dealing with a corporation with knowledge of a by- 
law governing the conduct of its business will usually 
be bound thereby on the assumption that it forms a 
part of the contract by reason of assent implied 
from silence, or that it constitutes a known limita- 
tion upon the powers of the officer or agent with 
whom they deal. Persons having no notice or knowl- 
edge of corporate by-laws are not usually bound by 
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In ihU r(“^poct a mor<‘ ])y-l/iw <ljfic*rR from a 
jirovisioii of the charter or ai tides of assoeialioti/ 

§ 757. Changes in the foniiumy’H business, — A ma- 
joiity of the shareholders may sometimes exeicise 
power in deciding upon important changes in the 
company’s business. But the power to do so is usii- 
<illy conferred by statutes, whicli often rccpiire the 
action of more than a more majority in the oidinary 
sense of the term. In the absence of statute or a pro- 
vision in the charter or articles, tho majority can not 
bring about a consolidation with another company, 
consent to a material and fundamental change in or 
amendment to the company’s charter or articdes of 
organization, or, according to most authorities, sur- 
render its franchises to tho state. 

§ 758. Corporate meetings. — The majority can 
bind the company by its vote only when acting at a 
regularly convened and lawfully conducted corporate 
meeting. We will, therefore, in a general way, con- 
sider: 

( 1 ) What constitutes a majority of the stockhold- 
ers empowered to bind the company, and 

(2) How the meeting should be called and -con- 
ducted in order that its action may he binding upon 
the corporation or any of its members who dissent. 

§ 759 . Majority — ^Qiiorum. — If the meeting is prop- 
erly called it is not necessary that all the stockhold- 
ers be present. In tho absence of a by-law, or »»f 
statutes, or charter provision to the contrary, those 
who actually assemble at a corporate meeting, regu- 
larly and properly convened, constitute a quorum for 
the transaction of business, and the majority of votes 
cast by them will determine the action of the corpo- 
ration. But it is commonly provided that a numeri- 
cal majority of the stockholders, or those who hold 
the majority of the outstanding stock, shall consti- 
tute a quorum. 

At common law each member of the corporation 
» ^ 776 . 
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liad a vote and a majoiity meant a numeiical ma- 
juiity. Bat now, by statute in most states, or by 
chaiier or by-law, or by well established usage, each 
shareholder has one vote for each share of stock that 
he owns. A majority, therefore, commonly means 
not a definite number of poisons, but a definite num- 
ber of shares, usually the majority of shares legally 
voted 

§ 7G0. Cumulative voting. — The constitutions or 
statutes of seveial states piovide for v hat is called 
cumulative voting, whereby it is possible for a minor- 
ity in inteiest to elect to the board of directors a 
minoiity of thoir own choosing. Each stockholder 
may cast foi one director a uiimher of votes equal to 
the number of his shares multiplied by the whole 
number of directors to be voted for. 

§761. Toting by proxy. — At common law the 
shareholder must vote in person. Now, by statute, 
charier or by-law a shareholder may appoint a person 
called a proxy to vote his shares for him. Such an 
aulhorit}’' is usually conferred by a writing, also 
called a pioxy, as to the genuineness of which the 
corporate officers may require reasonable evidence. 

§ 702 . Who may vote. — Ordinal ily , only registered 
shares can be voted, A trustee of shares has a right 
to vote them as a part of his power to manage the 
trust properly. But a pledgee of stock has no right 
to vote it ab against the pledgor. A partnei may vote 
shares held by the firm, and an executor may vote 
those held by the estate. The corporation, however, 
can not vote its own unissued shares, or even such 
shares as were previously issued and subsequently 
acquired by it. 

§763. Place of meeting. — While the directors 
may meet elsewhere, the stockholders must meet 
within the state of incorporation. 

§ 764. Who may call meeting, — The question of 
who may call a meeting of stockholders has appar- 
ently been loft by statutes and decisions at very loose 
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ends But the power undoubtedly lesides jii the di- 
rectors, who, if they neglect to net for the piirpobe of 
peipetuatmg theiiibolves in office, may be compelled 
by the courts to call a meeting. 

^ 765. How the ineetins; is called — Notice. — As 
eacli shareholdei has a right to be picbeut at a cor- 
porate meoting, not only for the pin pose oi cast mg 
Ins vote, but to enable him to exert Ins influence by 
argument and pei suasion upon hi-, fcllou-nieiubeis, 
every shareholder must be properly notified of e\ery 
meeting before it is held. If the charter or by-laws 
fix the time and place of regular meetings, this is 
notice enough, but if extraordinary businebs is to be 
transacted at a regular meeting, special notice must 
be given, specifying the nature of the business to be 
done If the meeting is special, notice must be 
given to every member, specifying the time and place 
of holding it and the nature of the business to be 
transacted. Matters not mentioned in the notice 
can not lawfully be acted upon. 

But it is immaterial that no notice was given, or 
that the notice given was defective, if all the share- 
holders are present and participate in the meeting 
without objection. So, if all the shareholders sub- 
sequently acquiesce in what was done, the defect is 
waived as to all, and no shareholder can complain 
who actually participated in a meeting irregularly 
convened. 


Of]^cers and Agents — Tlieb' Powers, Dufies and Lta- 
hilities. 

§ 766. The directors. — ^The active management of 
the corporate business and affairs is vested, as we 
have seen, in a select body of men called directors or 
trustees, chosen by the majority in the mannor pre- 
scribed by law. The directors should be men of prob- 
ity, good Judgment, and practical business know!-* 
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edge and expericneej and are presumed, at least, to 
be chosen because they possess these qualifications. 

In all business corporations directois must usu- 
ally, by statute or charter, be shareholders. Unless 
otherwise provided, ownership of a single share is 
sufficient 

§ 7G7. Term of office. — ^This is usually fixed at a 
year or other stated period either by statute, charter, 
or by-laws But a failure to elect directors at the 
proper time does not dissolve the corporation, and 
the old directors hold over until their successors are 
chosen 

A director who abuses his trust may usually be' re- 
moved under some provision of law or charter or by 
the courts. 

§ 768. Must act as a board. — ^As a general rule di- 
rectors must act as a board and not separately, and 
have power to bind the corporation only when acting 
together as a board at a meeting duly convened. 
When not convened together as a board, they are 
considered as acting privately and unofficially, and 
the consent of a majority of them separately given, 
or even of the whole board, has been held not bind- 
ing on the company. 

Usually the directors can not delegate their dis- 
cretionary powers to any other body or individual, 
either within or without the corporation, 

§ 769, Quorum. — Usually the majority of the di- 
rectors constitute a quorum, and the majority of that 
quorum may bind the corporation by its resolutions; 
but ibis may he varied by either statute or charter. 
Acts done by less than a quorum may be ratified at 
a meeting regularly convened. 

^ § 770. Oalliug the meeting. — ^Every director has a 
right to be present at a meeting of the board, to vote 
and be heard, and it is the right of the shareholders 
that he should he. A meeting of the directors must 
be held, therefore, upon due notice, and the suffi- 
ciency of the notice is governed by principles simi- 
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Uir to those cipphcablo in tht ca<'0 oL sto» kholdu*^’ 
iiK clings 

§ 77t Po’wors of tlio diroclors. — 11 ih a tniuLi' 
mental pi mciple that the autlioiit} ot e\eiy agent ot 
a corporation is derived diicctly oi itidiicctJy tioin 
the unanimous agreement ol tlie sharoholdei'», as ca- 
prefcsod in their clniiter or aiticle'' oL asMu laiion 
The board of directors aie implieilly autlioii/od to do 
all acts winch aie proper to carry out tlie company’s 
chartered purpo-sos, but they can not lawlully depart 
from these purposes. Within the bcope ol the chai- 
tered pin poses, however, the directors aic invesied 
with wide discretion, in the exercise of which they cun 
not be controlled even by the majority of the stock- 
holders. But the shareholders and not the directors 
have power to decide upon important changes in the 
company’s business and to determine whether or not 
it slnill be wound up. 

The directors have no authority to represent the 
company in any transaction in which their interests 
are opposed to its own. 

§ 772. Liability to stoekhoWers and creditors. — 
The directors, acting in good faith and with leasonable 
skill and diligence, are not liable either to the stock- 
holders or to the creditors of the coiporution for losses 
caused by mere honest errors in Judgment. But if 
they act fraudulently, negligently, or in violation of 
the company’s charter, they may he liable to stock- 
holders and creditors who are damaged thereby. 

§ 773. Other officers and agents. — ^The president, 
in the absence of special authority, has no greater 
power or authority than any other director, except 
that he is the presiding officer of the board. But he 
may and usually does have more extensive powers by 
force of express provisions in the company’s charter 
or special authorization from the board of directors. 

§ 774. Secretary, treasni’er, etc.-— The secretary of 
a corporation is usually charged with the custody and 
control of the corporate books, records and seals. He 
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lias no power to bind it by contract unless specially 
authorized to do so, and the same is true of the treas- 
urer, who is merely the custodian of the corporate 
funds, which he disburses under the direction of the 
regular managing agents. 

The cashier of a bank has greater inherent power 
than any other corporate authority except the board 
of directors. He may borrow money and pledge the 
bank’s securities, extend the payment of a note, 
certify a check, and bind the bank by a variety of 
other acts. 

It must not be forgotten that the corporation may 
have as manj agents endowed with such author- 
ity as the exigencies of its business require. Like a 
natural person it may ratify and adopt the acts of 
such persons as assume, without authority, to act as 
its agents, and may confer an authority by conduct 
, as well as by express words. 




CHAPTER XXXIX. 

COPOEATE POWERS WITH RESPECT TO PROPERTY AND 
CONTEACTS. 

Mode of Contracting ; 

§ 776. Power to hold property. — A corporation has 
implied power to acquire and hold any property, real 
or personal, which may, be necessary or convenient 
to carry on its business and effect its authorized pur- 
poses, unless expressly forbidden by law. But it can 
not enter into a valid contract for the acquisition of 
property for purposes foreign to its charter, and in 
many states are statutes limiting the power of certain 
corporations to acquire lands. If a corporation does 
acquire lands in excess of its lawful powers, however, 
the state alone can interfere and declare a forfeiture 
in its own favor. , 

§ 776. Yalidity of corporate acts and contracts,^ — 
The state charters corporations or permits them to 
be formed under general laws, only for certain pre- , 
scribed purposes. When so formed they are invested 
with the qualities of individuality only so, far as may 
be necessary to enable them , to accomplish the ends 
for which they were created. If a corporation steps 
aside from its charter purposes, therefore, and at- 
tempts to do some act or make some contract not ex- 
pressly or impliedly authorized by its charter, its 
conduct is, in a sense, illegal and a wrong to the 
states which has an interest in restricting witt in due 
bounds, for the public good, the scope of corporate 
jaction.;' Furthermore, those who become inembers of 
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a biisinefess corporation contiibute their capital tor 
the accomplishment of such purposes only as aie 
specified in the charter or articles of association, and 
do not expect, nor are they bound, to hazard it m 
some different undei taking. 

All persons deahng with a corporation are bound 
to take notice of its powers, for its charter or articles 
of oigaiiization, unlike articles of copartnership, are 
matter of public law or record. 

Acts and con ti acts beyond the scope of the pur- 
poses for which a coipoiation is created, as defined 
by its chaiter, are said ioho) ultra mi es, meaning, lit- 
erally, beyond the lawful power or authority, not of 
any particular officer or agent, but of the corporation 
itself. Thus, should the board of directors of a 
bank, even by lesolution duly made, attempt to au- 
thorize its agents to issue policies of insurance, the 
acts of such agents in so doing would be ultra vires. 

§ 777. The effect of ultra vires acts and contracts. 
— We can not note here in detail the effect of ultia 
vires contracts, both because of the magnitude of the 
subject and the conflict of authorities. But it is set- 
tled law that if the unauthorized contract is wholly 
executory on both sides, either the corporation or 
the other party may set up as a complete defense that 
it was beyond the power of the corporation to 
make it. 

Where the corporation has had the benefit of per- 
formance by the other party it will not be heard to 
say that the contract was ultra vires while retaining 
the fruits of the unauthorized transaction. Either 
it will be liable upon the contract itself, or else, in 
courts where such liability is denied, it will be liable 
in equity or otherwise to restore or pay for what 
got, and conversely, when the corporation has in 
good faith performed its part, 

§778. What acts are ultra vires. — An express 
grant of power carries with it by implication and au- 
thorizes the exercise of such other powers as are nec- 
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os-sciry and proper to carry into effect the principal 
power granted No act, therefore, which ib ueces- 
bary and appropriate to the attainment of the end's 
for which the corporation was organized will be 
deemed ultra vires unless expressly prohibited by 
tatatute or charter 

In some caseb a mere comparison of the corporate 
charter or articles with a given contract will reveal 
the fact that the latter is ultra vires, as where a packet 
company makes a contract for the pui chase of grain. 
But while the purchase and operation of a coal mine 
bv a railway company appears, at first sight, to be 
unauthorized, the reverse would be true if it could 
not otherwise procure a reasonable supply of coal for 
its locomotives. 

There is also a distinction between contracts wholly 
outside the power of the corporation to make and 
those apparently within the scope of its business and 
purposes, but unauthorized because of some special 
and undisclosed circumstance Thus, though a trad- 
ing corporation may issue negotiable paper in the 
transaction of its business, it has no power to issue 
accommodation paper But a bona fide holder of such 
paper may recover against the company, provided he 
took it for value and in the belief that it was business 
paper 

§ 779 Remedies for ultra vires acts. — ^The direc- 
tors of a corporation may be answerable to the corpo- 
ration itself or to the shareholders for damage result- 
ing from embarking its capital or property in ultra 
vires transactions, and a single stockholder may 
bring suit to restrain the corporation or its officers 
from engaging in a transaction clearly beyond its 
powers. Finally, the state may, through its appro- 
priate officers, move in the courts to restrain unau- 
thorized acts or to forfeit the charter of the offending 
corporation ’ 

* Post, § 802. 

Com, Law— 22. 
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§ 780 Of corporate trusts^ so-called. — Without 
discussing the exact meaning of the word trust as ap- 
plied to ooiporations, we may understand it in the 
popular sense of any combination between corpoia- 
tions engaged in a given business by means of which 
the several companies interested are to be bi ought 
under a central management, with a view to control 
the price of raw material and the ontput and price of 
the manufactured product. Such combinations have 
been quite generally declared illegal, not only in the 
sense of being ultra vires , but upon grounds of general 
public policy as in restraint of trade.* 

§ 781 Foreign corporations. — It is generally laid 
down that a state can not by chartering a corporation 
confer upon it a legal right to act within the juris- 
diction of another state. By the reciprocal courtesy 
and good-will of states, however, the right to do 
business within their borders is quite generally given 
to corporations organized under the laws of other 
states But this right or privilege is subject often to 
numerous qualifications and restrictions. A foreign 
corporation has no right to do in another state what 
is unauthorized by the charter granted by its home 
state, nor can it lawfully make any contract abroad 
which is contrary to the letter or policy of the law 
there* prevailing. 

And though a corporation is, in one sense, a per- 
son , and is a resident of the state creating, it, it is not 
a citizen in the sense that it is entitled to all the 
privileges and immunities of citizens in every other 
state,” so as to prevent another state from excluding 
it altogether from doing business within its borders, 
or from discriminating between it and its own citi- 
zens or corporations by imposing special taxes or 
license fees, unless such tax or license would be an 
interference with interstate commerce. It is a citi- 
zen of the state creating it, however, wherever rights 

* For further discussion see Thompson on Oorp., § 6899, et seq, ; 
Cook on Stockholders (3d Ed.), § 603, et aeq 
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ot pioperty aie involved, within the meaning of the 
clause of the constitution which extends the judicial 
power of the United States to controversies between 
citizens of different states 


How Gmporale Contracts Ate Made 

§ 782 Need not be under seal. — It is well settled 
that where a coipoiation is not specially restricted 
as to the mode ot conti acting, its coiitiacts may be 
made just as a natural person would make them, and 
the corporate seal need only be used in executing 
such deeds and instruments as would require a seal 
it they were executed by individuals The corpora- 
tion may adopt as its seal whatevei device it sees 
fit 

§ 783 Drafting and executing corporate con- 
tracts. — A deed or conti act ot a corporation should 
be -^o drawn tliat the name of the corporation appears 
in the body of the instrument, and not the name of 
the officer or agent who signs, seals or acknowledges 
it The name of the corporation should be signed 
to the instrument, and then should follow the word 
“bv” and the signature of the officer or agent.* 

§ 784. Liability for torts. — Contrary to early 
opinion, it is now well settled that corporations aie 
responsible for the wrongs committed by them, un- 
der substantially the same rules that govern the re- 
sponsibility of natural persons, even though the acts 
complained of as wrongful were not authorized by 
the company's character, 

* Ante^ § 646 , et seq 
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§ 785 Tinder statutes. — Independent of special 
statute or charter provisions, a shaieholdor, the full 
par value of whose shares has been paid in to the 
corporation, whether by himself or some previous 
owner, sustains no personal liability to the creditors 
of the corporation, even though it bo insolvent, un- 
less he has participated in or benefited by some act 
impairing the corporate capital when viewed as a 
trust fund for creditors,^ or has expressly agreed to 
be bound. If no such acts have been done or par- 
ticipated in, corporate creditors must look to corpo- 
rate assets alone, and can not call upon stockholders 
to make good their debts by supplying a deficiency 
of assets. It is this feature of immunity from per- 
sonal liability which attracts investors in corporate 
stocks, and leads, in many cases, to the formation of 
incorporated companies in preference to partner- 
ships. At present, however, charters and general 
incorporation laws often provide that the sharehold- 
ers in corporations formed under them shall be sub- 
ject to some individual liability to creditors, though 
their stock is fully paid up. In some few states the 
liability is general for all of the company's debts, but 
oftener it is restricted to an amount equal to the par 
value of the stockholders' shares, and in some the 
liability exists only as to certain classes of creditors, 
as servants and laborers. Usually, under these stat- 
utes, creditors must exhaust their remedies against 
' Fast, § 787, eJ seq. 


( 340 ) 
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the corporation betore proceeding against tlio share- 
hohlers 

^ 786 Liability of shareholders to creditors where 
capital is Impaired., — Independent ot statute, a share- 
holder may be individually liable to the creditors of 
the corporation where it is insolvent and its capital 
IS impaired. The liability may arise: (1) Whore 
his subscriptions have never been paid to the corpo- 
ration in money or its equivalent, or (2) whore, 
though his subscriptions were fully and honestly 
paid in, he has participated in the wrongful diver- 
sion or witlidrawal of the capital of the company to 
tlie injury ot its creditors 

§ 787 Same — ^The trust fund doctrine. — ^The cap- 
ital stock of a corporation is the fund or resource 
with which it is enabled to commence and transact 
its business, and is the basis of credit held out to 
the public, upon the faith of which third persons 
are presumed to trust it In short, it has been said 
that the capital stock of a corporation is, in equity, 
a trust fund for the payment of its debts. Creditors, 
therefore, have a right to demand that it shall be 
fully paid up, to the extent that it has been sub- 
scribed, so long as its payment is necessary to the 
satisfaction of their debts; and that when once paid 
up, that it shall remain unimpaired so long as their 
security demands it, except so far as it may be lost 
by the risks incident to the regular prosecution of 
the business of the company. Full powers of man- 
agement are usually reserved to the company, how- 
ever, free from any interference by creditors up to 
the point whore the assets of the corporation are 
brought into court for distribution. 

§ 788. Same — Unpaid subscriptions. — Unpaid sub- 
scriptions are as much a part of tho capital and 
property of a corporation as its factory or roadbed, 
if they have been called in they are legal debts due 
the company, which its creditors can reach by gar- 
nishment or execution. But even though no call 
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liab been made, subfaci iptione aie equitable assets 
WxJich can be reached by creditors with the aid of 
a couit of equity, which will authorize a receiver to 
make a call to such an extent, not exceeding the sub- 
sciiptions, as may be necessary to pay the corporate 
debts. Wheie insolvency is thieatened stockholders 
frequently seek to evade the payment of their sub- 
scriptions, usually in one of three ways* First, by a 
cancellation of, or withdrawal from, their subscrip- 
tion contracts with the consent of the corporation; 
second, by a release from their obligation to pay the 
full par value of their stock, as by obtaining a dis- 
charge upon transferring property or service at a 
fiaudulent overvaluation, third, by a transfer of 
their shares Equity is generally able to defeat such 
schemes. The first two of these methods having 
been somewhat discussed,^ the last requires a word 
of comment A stockholder may, in good faith, 
dispose of his shares either before or after they are 
fully paid up. If they are unpaid the incoming 
shareholder succeeds to the liabilities for the unpaid 
subscriptions, as well as to the privileges of a share- 
holder. But where the transfer of unpaid stock in 
a failing concern is made to a mere “man of straw,” 
that is, to one known to be insolvent or irresponsible, 
the transfer is void, both as' to creditors and the other 
shareholders * 

§ 789 Same-— Shareholders receiving back capital. 
Not only have corporate creditors a right to insist 
that the corporate capital shall be fully paid in as 
subscribed, if this be necessary to the payment of 
their debts, but they are entitled to have the capital 
left in, and to follow it and demand it, if it is wrong- 
fully diverted into the hands of the shareholders. 
Thus, while profits maybe lawfully distributed as div- 
idends, and can not he recovered either by the cor- 

» Ante, §§ 787, 738. 

* Some statutes preserve the liability of a transferrer of unpaid 
Bbares for a certain time after transfer takes place. See San. & 
Ber. Ann Stat Wis., § 1766 
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poiatioii or its creditors, even tliougli the capital is 
afterward diminished by losses, still if the coipora- 
tion, under the guise of paying dividends, tliere being 
no profits, actually distributes its capital among its 
shareholders, as it nece&saiily must in such cases, the 
creditors may follow it into the hands of the stock- 
holders receiving it, if they can not otherwise realize 
their debts ^ Upon a reduction of the capital stock 
by authority of statute, the amount of capital remain- 
ing over and above the capital stock, as thus reduced 
may be distributed among shareholders, but not so 
us to impair the rights of existing creditois. 

^ 790 Partnership liability. — Many authorities 
hold that where an attempt to form a corporation has 
failed because some requirement of statute has not 
been complied with, the members of the company are 
liable, as partners, for the debts of the concern. But 
many cases bold otherwise, except where the officers 
and stockholders who participated in creating the 
indebtedness knew that there had been no lawful in- 
corporation, or the defect was intentional. 

Where a partnership has been sought to be turned 
into a corporation, but the organization is defective, 
the members continue liable as partners. 

^ See, also, post, § 794. 
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Dmdemds 

§ 791 . Dividend defined — ^Diseretionary with di- 
rectors, — A dividend is a corporate profit, set aside, 
declared and ordered by the proper corporate author- 
ities, to he paid to the stockholders on demand or at 
a fixed time. In most cases the directors have sole 
power to declare a dividend. It is for them to de- 
termine, in the exercise of a fair and honest discre- 
tion, whether any or all of the profits of the company 
shall be divided among the shareholders, and to fix 
the time and place of payment. It may be the part 
of wisdom for them to use accumulated profits to es- 
tablish a sinking fund for the payment of debts, or 
tp meet future losses, or to apply them to the ex- 
tension of the company's business. The courts will 
rarely interfere to compel a dividend, unless the di- 
rectors withholding it are acting in bad faith or are 
clearly abusing their discretion. 

§ 792. Dividends must be equal and just. — ^All the 
shareholders (unless there he preferred shares) are 
entitled to the same per centum of profit upon their 
shares. If an unfair distribution of profits is threat- 
ened it may be enjoined. 

§ 793. Exeepliott— Preferred stock. — Preferred or 
guaranteed stock as distinguished from common 
stock, IS stock the owners of which are entitled to 
receive a dividend up to a certain percentage upon 
their shares before the other; shareholders are enti- 
(344) 
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tied to any sliaie of tlie coTpouit(‘ profitb Such 
block lb iifeually ihsued when the company has 
reached bucdi a cri&ib in itb atlairb that it inubt have 
more capital or subpend, and tlie original btockhold- 
ers, though iinwillmg to invest further capital, are 
willing that any who v ill invebt shall have a priority 
in the payment of dividends. Such })reierro(l share- 
holders are not creditors of the corporation and enti- 
tled as such to a return of their capital at all event fa. 
The rights of prelerred sharelioldeis depend laigely 
upon the special terms of their contract with the com- 
pany ab evidenced by their certificates. 

§ 794. A debt diie the shareholder. — A cash divi- 
dend duly declared is a debt due from the company 
to the fahareholder. If no future time be fixed for its 
payment it is due immediately, and tbe stockholder 
may sue at once to recover it. If it is payable at a 
future day, it maybe sued for when that day arrives. 
A dividend once properly declared and paid out of 
profits can not be recalled by the corporation, though 
a dividend declared and paid where there are no 
profits may be fraudulent as to creditors, who may 
compel its rebtoratioii by the shareholders if this is 
necessary to the payment of their debts. 

§ 795 Stock dividends. — Whenever the directors 
are authorized to issue new shares, and profits exist 
which may be lawful^ paid out as dividends, they 
may issue to the then shareholders of the company 
an amount of stock equal at par to the amount of 
profits on hand, retaining such profits in the busi- 
ness. This is called a stock dividend. It merely 
changes the form of each stockholder’s investment 
by increasing the number of his shares and diminish- 
ing their value, the assets of the corporation remain- 
ing the same as if no dividend had been declared. 

§ 796. To whom dividends belong— Tender and 
vendee. — ^The law refuses to investigate the question 
of when dividends were earned, considering them 
earned the moment they are declared. As between 
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the vendor and vendee oi shares, the vendor is en 
titled to all dividends declared before, and the veil' 
dee to all dividends declared after, the transfer. But 
the parties may lawfully change this rule by their 
express agreement, which will be valid as between- 
themselves. The corporation need not look beyond 
its books, however, to ascertain who are its stock- 
holders.^ Hence, if the corporate officers have in 
good faith paid dividends to one who was at ’the 
time a registered shareholder, the company is pro- 
tected, though another had previously purchased 
the shares and taken an assignment of the certifi- 
cates. But the company is probably bound to recoe- 
nize the equitable rights of an unregistered share- 
holder if it has notice of them. 




CHAPTER XLII. 


DISSOLUTION AND WINDING UP OF CORPORATIONS. 

§ 797. Causes of dissolution. — Tho dissolution of 
a corporation takes place when, from any cause, it 
loses the franchise which it derived from the state to 
act in a corporate capacity. After such franchise is 
lost the members of the association may remain to- 
gether and assume to act as a corporation, but such 
action would be illegal, and would,, in many cases, 
render them liable as partners. On the other hand a 
corporation may discontinue and wind up its business 
without a forfeiture or surrender of its franchises, in 
which case it still continues to be a corporation in 
theory of law, and may suejind be sued as such should 
occasion arise. 

The dissolution of a corporation and the extinction 
of its franchises may occur in either of the following 
ways: 

(1) By expiration of the charter. 

(2) By failure of any essential part of thecorpo*! 
rate organization, provided it can not be restored. 

■ (8) By surrender of its franchises with the consent 
■ of 'the state."' 

(4) By legislative enactment if no constitutional 

. /provision he violated. . : , ' 

(5) By forfeiture: of its franchises and. judgment : 
of dissolution .obtained in a proper judicial proceed- 

^ 
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§ 798 Expiration of charter. — II a corporation 
was chartered to exist for a limited time, or until a 
certain day, its charter will expire by its own limi- 
tation at the expiration of the time or the arrival of 
the day named. Corporations chartered for a fixed 
time are in this respect like partnerships for a term, 
except that mere partners can continue the firm be- 
yond the term by unanimous agreement, while the 
lawful existence of a corporation can not be contin- 
ued even by consent of all its members beyond the 
time fixed in the charter 

The corporate existence may be limited to expire 
upon a contingency, as where the charter of a rail- 
road company provides that unless it shall begin 
and complete its road within a certain time, its cor- 
porate existence and powers shall cease. 

§ 799. Loss of corporate orgauization. — ^This cause 
of dissolution has its only important application in the 
case of a club or other society where all the members are 
dead. In stock corporations there can hardly be a 
failure of shareholders, as they are always supplied 
from those who take the shares by gift, sale, bequest 
or under the statutes of distributions. There can be 
no time when the shares do not belong to some per- 
sons, and these persons will be the corporation 
§ 800. Surrender of franchises to the state. — If 
the whole body of stockholders agree to a surrender 
of the corporate franchises to the state, and the lat- 
ter accepts such surrender, the corporation is dis- 
solved. But whether the maiority of the stockholders 
have a right to make such a surrender as against a 
dissenting minority may not he clear and has been de- 
nied in several eases wh ere the corporation was solvent. 
Uncertainty also exists as to the method by which 
such a surrender should be accepted by the state, or 
whether any acceptance is necessary in the case of a 
mere private corporation not charged with the per- 
formance of any public duties. In many of the 
states, however, a method of dissolution is prescribed 
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h\ statute Tlie in-solvency ot a corporation <lo<«s 
not, of itself, dissolve it, nor does tlio transfer or loss 
ot entire property, or a failure to elect officers, 
nor a concentration of all its shares in one person. 

§ 801 Legislative enactment. — ^The federal con- 
stitution^ piovides that “no state shall pass any law 
impairing the obligation of contracts " The cliar- 
tor of a private corporation is held to be a contract 
between the state on one hand and the corporation 
on the other, within the meaning of this provudon, 
and lienee, unkss the charter itself or the general 
law existing prior to the formation of a corporation 
reserves to the state the power of ameiidnient or re- 
peal, the chaiter can not be altered or repealed by 
the legislature without the consent of the members 
of the corporation 

§ 802. Dissolution at the suit of the state. — 
pri\ ate corporation may be dissolved for a misuser 
or nonuser of its franchises in a proceeding institu- 
ted by the slate for the purpose of forfeiting its 
franchises and right to exist as a corporation, and in 
which the cause of forfeiture and the forfeiture itself 
are judicially ascertained and declared. In no case 
will dissolution be decreed at the suit of a mere pri- 
vate individual. 

§803. Same — Misuser. — Continued, willful and 
flagrant usurpation or abuse of power on the part of 
a private corporation will induce the courts to for- 
feit its franchises at a suit of the state. Com- 
bining with others to form an unlawful trust has 
been held to warrant a Judgment of dissolution. 
So where the corporation habitually violated its 
charter by engaging in unauthorized transactions, 
or had filed false statements of its financial con- 
dition, a Judgment of dissolution was held war- 
ranted, and the same has been held where a turn- 
pike or railroad company allowed its road or track to 
remain habitually out of repair. Mistake or acci- 
i§lo, art. 1, 
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dental excess in the use of power is not a cause of 
forfeiture. 

§ 804. Same — ^Noniiser. — With an ordinary trad> 
ing or manufacturing company the state has little 
concern whether it carries on business and makes 
use of its franchises or not. But where the company 
is possessed of other franchises besides that of being 
a corporation merely, the public may have a direct 
interest in their proper and continued exercise. For 
a railroad or a telegraph company to abandon its 
business and refuse to continue it for the public ben- 
efit justifies a judgment of dissoliition. 

, The statutes of many states have also provided 
that certain circumstances, such as insolvency and 
neglect to pay debts for a specified time, or a neglect 
to use its franchises, and a cessation of business, shall 
he deemed a dissolution of the corporation or a sur- 
, render of its franchises to the state. 


§ 805. CoHsequences of diesolntion. — At common 
law the dissolution of a corporation put an end to its 
existence for. all purposes. It could neither make 
or take contracts or grants of property, or sue or be 
suedii All actions, by and against it abated and fell 
to the ground ; its real property reverted to the orig- 
inal grantor; its personal property went to the crown, 
and all dbbts due to and from it were extinguished., 
d^ut these rules grew up when business corporations 
were almost unknown, and are inapplicable to stock 
corporatiohs of the present day. 

Under the rules of modern equity the property of 
-a corporation, ihcluding debts due it, is as much a 
trust fund for the payment of creditors after disso- 
lution as heibre, and the right of the stockholders to 
share ih it after the debts are paid is fully recognized 
and protected, , Wheii a corporation is dissolved, 
therefore, cpurts of equity will , lay hold of its prop- ! 
; ^y,aud funds, and distrifote t;hem; first, in , the pay- 
^^bhk^i.qhrpprate debts,. anid then, if, there be any- 

;be distnb'uted'', .among - the , 



DISSOLUTION. 


351 


§805 

shareholders who are the real donors or investors. 
Statutes have been passed in many states to facilitate 
the winding up of the affairs of dissolved corpora- 
tions, to prevent the abatement of actions peiiding 
by and against them at the time of dissolution, and 
providing that they may sue and be sued as a corpo- 
ration for a certain time after dissolution takes place. 


Authorities. 

Commentaries on the Law of Corporations, by Sey- 
mour D. Thompson (1896), in six volumes, is the 
•most exhaustive work on the subject. More access- 
ible works are Beach on Private Corporations (1891); 
Morawetz on Private Corporations (1886); Cook on 
Stockholders, 3d ed., 1894. Elliott on Corporations, 
a late work in one volume, admirably adapted to stu- 
dents’ use, contains an exhaustive list of authorities 
on corporation law as well as a valuable collection of 
cases. 

The political and social problems growing out of 
the multiplication and growth of corporate enter- 
prises will be found discussed in Lalor’s Encyclo- 
paedia of Political and Social Science, 1881, and in 
Cook on the Corporation Problem. 



CHAPTER XLIir. 


SALES OF PERSONAL PROPERTY. 

Nature and Formahon of the Gontraet. 

§ 806. Sale defined and distinguished. — sale of 
personal property may be defined to be a transfer of 
the general or absolute property in a thing for a 
price in money. 

A sale is distinguished from a gift by the presence 
of a consideration, and from a barter by the fact 
that the consideration is money paid or promised to 
be paid, a barter being the exchange of a chattel for 
something other than money A sale differs from a 
bailment in that it divests the seller of his entire 
title to the thing sold and vests it in the buyer, 
whereas a bailment divests the bailor of his posses- 
sion and vests it in the bailee, who acquires at most 
a special or qualified interest in the property deliv- 
ered to him, the general property or title still re- 
maining in the bailor,* 

Most important to be borne in mind, however, is 
the distinction between a present sale of chattels and 
a contract to sell them in the future, though the 
term sale is sometimes loosely applied to both The 
former is always called a sale ; the latter is often 
(and more properly) called a contract to sell, or an 
executory sale. The effect of a present sale of goods 
is to divest the seller of the title to the thing sold and 
vest it in the buyer. This change of title may take 
place if the parties so intend, even though the posses- 
§§906,962 
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‘^ioii lemaui's with the seller, so long a*’ tiicio is some- 
thing m existence belonging to the seller which is 
Ccipable of present sale. 

If the sale is executoiy, the goods lomain the 
pioperty of the seller until some further act or event 
converts the executory contract into a complete and 
perfect sale 

§ 807 Importance of the distinction. — ^Tlie dis- 
tinction between an executed and executory sale is 
important Thus, it is clear, that it the contiact is 
an executed sale, and the property has passed to the 
buyer, any subsequent loss or damage to the goods 
must fall upon him, because he is the owner of them. 
The buyer, not the seller, is ordinarily the proper 
person to bung an action against third parties tor 
any wrongful interference with the property. If the 
contract be executory, however, the seller is still the 
owner of tho goods, and any loss or injury to them 
must fall upon him, and he is the proper party to 
bring action for any wrongful interference with them 
by third parties. 

Until the sale becomes executed, the buyer has a 
mere personal right against the seller to demand per- 
formance of the contract. He has no title to the 
goods, l)ut only a right to demand that tlie seller 
shall give him title and possession according to the 
executory agreement, enforceable by an action for 
damages. 


Formation of the Gontraet 

§ 808 Who may sell. — ^The ordinary rules as to 
contract capacity apply to contracts of sale. It is a 
general rule in the comon law, however, that no one 
but the true owner, or some one by his authority and 
on his behalf, can make a valid sale But even at 
common law there are apparent exceptions to this 
general rule. 

Com. Law --23. 
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§ 809. Thief, or finder, as vendor. — A thief oi 
finder can give no better title to one who purchases 
from him than he himself has, and it makes no dif- 
ference that the purchaser acted honestly and in ig- 
norance of the true ownership, paying full value for 
his purchase. The owner of lost or stolen property 
may claim his property or its value from the last oi 
any intermediate purchaser, however innocent, to 
the same extent as from the thief or finder. The 
principal exception to this rule applies to money and 
negotiable instruments, payable to bearer or in- 
dorsed in blank, a matter already explained.* 

§ 810. Fraudulent purchaser as vendor. — A party 
who has obtained possession of goods by fraud from 
one who has no intention of selling to him, can give 
no title, even to a hona fide purchaser for value. But 
wlieie one who has obtained a sale to himself by 
hand, resells the goods to an innocent purchaser, 
who pays value for them, without notice or knowl- 
edge of the fraud, such second purchaser obtains a 
good title, and can not be deprived of the goods by 
the party defrauded. While this rule is well estab- 
lished, the same reasons for its existence are not 
always given. It is commonly said that the de- 
frauded party, having trusted the fraudulent vendor, 
and having clothed him with possession and apparent 
title, should suffer for his misplaced confidence 
rather than the innocent purchaser. 

A purchaser for value is one who actually paid the 
price before he had notice or knowledge of the fraud 
Whether one who has taken goods in payment of a 
pre-existing debt is a purchaser for value within this 
rule, the courts are not agreed. 

§811. Consideratioii — ^Price. — ^The presence of a 
money consideration, paid or promised, is the dis- 
tinguishing feature of every sale. If the considera- 
tion be something other than money, the transaction 
is a barter or exchange. But the law of sales is 
Mi»{e,§38X. 
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quiU generally applicable to coiilr.icts t)l b.irtoijso 
that the distinction between sale and baiter is of little 
practical importance 

An express bargain as to price will of course con- 
trol. But where no price has been agreed upon, the 
law implies a reasonable price. The maikel price at 
the time and place of delivery is ordinal ily adopted 
as determining what is reasoiialile The price may 
be left to be determined by third parties, but if they 
refuse to act there can be no sale. 

§ 812. Of the thing sold. — One can not make a 
valid present sale of what he does not own. But a 
promise to deliver in the future what the seller ex- 
pects to raise or make, or to go into tho market and 
procure, is valid and binding as an executory con- 
tract 

Where the parties bargain tor a present sale of 
property which, at tho time of the contract, but un- 
known to either of them, is not in existence, the con- 
tract is void on the ground of mistake. Where the 
contract is for the future sale of specific chattels, 
and before the time for the performance of such con- 
tract arrives the good<^ are destroyed, the contract is 
at an end and the purchaser may recover back what- 
ever of the price he may have paid, as upon a con- 
sideration that has failed. But where the contract 
is for the future sale and delivery of chattels not spe- 
cific, the destruction of the property with which the 
seller expected to discharge his contract will not ex- 
cuse him from obtaining and delivering other prop- 
erty of the kind agreed upon. 

§ 813. Things non-existent — After-acqnired goods, 
— The things sold must have an actual or potential 
existence. Thus, one may sell all tho wool his sheep 
may produce during a season, but not all the wool 
that may be produced by the sheep he may after- 
wards acquire. So one may sell the future earnings 
of a present employment, but not the earnings of a 
prospectii-e employment. So a sale or mortgage of a 
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crop already planted is usually valid, and the same 
is often held where the sale is of a crop not yet 
planted, ‘ provided the mortgagor already owns the 
land upon which it is to be grown. 

If one undertakes to make a present sale of what 
is not actually or potentially his at the time the bar- 
gain is struck, the result, at most, is an executory 
contract. If the seller afterward acquires the property 
and delivers it to the buyer, who takes possession of 
it in pursuance of the bargain, the title passes to the 
latter, unless the rights of third parties have in some 
way intervened. 

The tendency in equity is to regard as good, sales 
and mortgages of after-acquired property, and to 
treat the title as having passed as soon as the prop- 
erty is acquired by the seller 


The Statute of Frauds. 

§ 814. la general. — ^The common law recognized 
the validity of verbal contracts for the sale of per- 
sonal property without regard to the amount in- 
volved. But the seventeenth section of the statute of 
frauds changed the English law upon this subject, 
and has become the basis of similar legislation in 
America.* 

The seventeenth section of the English statute 
provides that ‘^Nb contract for the sale of goods, 
wares, and merchandise for the price of ten pounds 
sterling or upwards shall be allowed to be good, 
except the buyer shall accept and receive part of the 
goods so sold and actually receive the same, or give 
something in earnest to bind the bargain, or in part 
payment, or that some note or memorandum of said 
bargain be made and signed by the parties to be 

^ Post, §880. chap. viii. 
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chart^ed bv hiich contract or their aj;eiits tlierounio 
lawfully authorized." ‘ 

Tlic statute a}>pliefe both to execiiU'd and exocntoiy 
contracts of sale. 

§ 815 Contracts for work, etc. — Where the thing 
to be delivered is to be mamifaciurod or is to have 
work and labor bestowed upon it before deliveiy, 
the cases are not agreed as to whether the statute ap- 
pli(‘s or not The Euglish and some xkmericau 
courts hold that wliore the ultimate object of the con- 
tract is to effect the transfer oi chattels from A to B 
lor a price greater than the statute limit, the statute 
applies, though the thing was to be first made or fin- 
ished. But in New York, if the subject-matter of 
the contract is to be entirely manufactured, the stat- 
ute does not apply, the contract being deemed a bar- 
gain for labor and materials. But even there, if art- 
icles already in existence are to be merely finished, 
the statute applies. 

In Massachusetts and some other states, if the 
goods are such as the seller habitually manufactures 
in the course of his business, the statute applies, but 
not where the thing is made upon the special order 
of the buyer according to plans or details furnished 
by him, so that it would not have been made in the 
special form or shape in which it was made except for 
the order given. There are still other refinements, 
and considerable conflict in the decisions. 

f 816. Sale of choses in action. — In many states 
the statutes expressly include sales of things in ac- 
tion, and the tendency of the decisions in other states 
is to give a broad meaning to the words “goods, wares 
and merchandise," and to hold that such choses in 
action as are commonly sold and assigned, as nego- 

* Similar enactments are found in every state except Arizona 
and Delaware, thoug:h different limits of value are adopted. The 
usual limit, however, is $150. Tut Arkansas, Maine, Missouri and 
New .fersey Ihe liinii is $:>0, Now Hampshire $33, California and 
Idaho $200, Vermont ^0, Montana and Utah $300, Florida and 
Iowa no limit, the other states |f)0. 
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liable instruments, stocks, etc , are goods, wares and 
merchandise, within the meaning of the statute. 

§ 817. Price or value. — If several different articles 
are sold at the same time, but for different prices, the 
sale is within the statute, if the aggregate price ex- 
ceeds the statute limit, provided the several pur- 
chases may fairly be regarded as included in one 
transaction, though the price of no one article is 
above the statute limit. Certainly the mere fact that 
the price is so much per pound, barrel or bushel, 
would not make the statute inapplicable. And it has 
even been held that where the contract is to sell 
goods and do something else for an entire price m 
excess of the statute limit, the statute applies. If 
the price is not ascertained at the time of the con- 
tract, but afterward proves to exceed the limit, the 
statute applies. 

§ 818. Methods of satisfying the statute — ^The writ- 
ing. — Having seen what contracts are within the 
statute, it remains to consider what steps must be 
taken in order to make a binding contract in cases 
of sales involving price or value beyond the statute 
limit. 

The law requires, in such cases, either — 

(1) Part payment; or, 

(2) Acceptance and receipt by the buyer , or, 

(3) A written note or memorandum of the con- 
tract. 

Any one of these three things will satisfy the stat- 
ute and render the sale valid and enforceable. 

If the contract itself is in writing, no note or mem- 
orandum is required. But if the sale is oral, then 
the note or memorandum, made at any time after the 
bargain is struck, and before an action for its en- 
forcement is brought, will satisfy the law.^ 

In sales by auction, however, the auctioneer’s 
memorandum must be signed on the spot.* 

The memorandum is of no effect unless signed by 
§ 143 . § 611 . 
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tlio party to be charged. But a printed or btampoil 
signature is sufficient if the party sought to be 
charged actually intended signing. Where the stat- 
ute, as in New York and Wisconsin, requires the 
memorandum to be “subscribed.'’ a manual signing 
at the end or foot of it is necessary. 

The memorandum must contain the whole agree- 
ment, though no particular form of words is neces- 
sary. 

’^I’he memorandum may be made by an agent of 
either party, and it is not necessary, so long as he is 
in fact authorized, that his authority should be con- 
fericd by writing.^ 

The general requisites of the memorandum are 
substantially the same under this as under the fourth 
section, previously discussed.® 

§ 819. Delivery, acceptance and receipt. — In the 
absence of the note or memorandum just described, 
the sale becomes binding if the seller delivers and 
the buyer accepts and receives the goods or some 
part of them. But something more than mere de- 
livery is required. Delivery is the act of the seller, 
acceptance and receipt are acts of the buyer. The 
seller must manifest his intention to relinquish posses- 
sion of the goods in favor of the buyer, and the buyei’ 
must take possession or control of them in the 
capacity of buyer. In other words, he must take 
them with intent to acquire an interest in them ad- 
verse to that of the seller. Mere delivery by the sel- 
ler is not enough if the buyer refuses to take posses- 
sion of the property, disclaims the contract, and re- 
fuses to receive the property. 

But one may accept goods which he does not re- 
ceive, 6r receive goods which he does not accept, and 
both acceptance and receipt are necessary to the 
validity of the contract. Thus, if one picks out and 
approves certain goods saying he will take them he ac- 
cepts them ; but if, when they are subsequently car- 

§ 620 . *Ante, % 
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ried to him he refuses to take possession of them 
there is no receipt, and hence no binding contract! 

On the other hand, one who takes possession of 
goods to examine and see if he will retain them, 
there is a receipt hut no acceptance until he has, by 
words or acts, signified an intention to keep them as 
his own. But actually taking goods into one’s 
possession and marking them as one’s own constitutes 
acceptance and receipt ; and where the buyer ex- 
pressly approves the goods, or breaks up the packages 
and mingles them with his other stock, or unreason- 
ably detains them without dissent, or otherwise deals 
with them as owner, acceptance will usually be im- 
plied. 

Acceptance and receipt need not be at the time of 
the contract. It is enough that they take place sub- 
sequently, pursuant to the oral agreement. 

While the acceptance and receipt of all the goods 
is of course sufScient, it is also enough if any part 
be delivered to and accepted by the vendee. But the 
part ipust be taken on behalf of and as representing 
the whole, and ihe receipt of a mere sample or spec- 
imen is ihsufiScient. 

If, upbii delivery nf part, the buyer accepts and 
receives them, but expressly declines to take more, 
he can be held ..orily for those received. Further 
upon this point we can not gb, for the decisions are 
> numerous and contradictory. In fact the clause just 
examined has been a standing puzzle to the courts 
, for oyer two centuries. ■ , 

, § 820. Earnest and part payment.— Part payment 

. is the , third alternative.. A’ mere offer of payment 
, will not render the contract valid. The seller must 
. , actually accept and, receive something of value, in , 
’. discharge of some portion Of the, price. If, however, 
the seller is actually credited with the price or some 
part, of It upon a pre-existing, debt, 'this is sufficient, .' 
5 .ihohgh^ promise, to credit ..the seller is. not 

'enough.., .; Untilthe credit is Actually given, or som.e > 
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Youcher or receipt delivered, the statute is unsatis- 
fied, Neither is a promise to pay a third party, on 
account of a debt due him from the seller, a suffi- 
cient part payment. Such third party must be act- 
ually paid. Part payment may be in money or any- 
thing else of value agreed upon between the parties. 

Except in New York and Wisconsin, where the 
statute requires it to be made at the time, the part 
payment may be made at any time after the oral bar- 
gain is completed and before suit. 



CHAPTER XLIV. 


WHEN THE TITLE PASSES. 

§ $21. Sale of specific chattels unconditionally. — 
As a general rule, a contract foi the sale of a specific 
or ascertained chattel will be considered executed or 
executory, according to the manifest intention of the 
parties. But when there has been no manifestation 
of intention, the law presumes that a present sale 
was intended, and the title passes at once, provided 
the thing sold is agreed upon and is ready for imme- 
diate delivery. This rule is universal where the 
price is paid or credit is expressly given. But many 
cases hold that the title is presumed to pass at once, 
though the price has not been paid, even where the 
sale is for cash, the seller having a mere lien for the 
price, which entitles him to retain the goods until 
payment is made or secured.* This is said to be the 
prevailing view and the view most favorable to the 
seller, for if the goods are then injured or lost, with- 
out the seller’s fault, the loss is upon the buyer. 
But there is much respectable authority for the rule 
that where the sale is for cash the title remains in 
the seller until the price is paid, unless the seller 
voluntarily delivers the goods without requiring pay- 
ment in advance. 

But even where the sale is of a specified or ascer- 
tained thing, it is presumed that the title is not in- 
tended to pass if anything remains to he done to put 
the goods into deliverable shape, as where they are to 
be weighed, measured, or separated from a larger 

iposf, §858. 


(862) 
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mabSs But pi obumptioii is not conchisivu, and 
it may be shown that it was the intention ot the par- 
ties that tho title should pass and the goods he at the 
buyer's risk, though the seller was bound to weigh, 
measure, separate or finish them afterward. 

Sale of specific chattels conditionally.^ 

§822 Sale of chattels not specific. — A contract 
for the sale of what the buyer does not own, but eK- 
pect^ to go into the market and get, is always exec- 
utory until the property is procured and appropriated 
to the contract And where goods are to be manu- 
factured, no title is presumed to pass until they arc 
finished, though a different agiecmenl might be 
made Presumptively, in such cases, the title is 
with the seller until the articles are completed, and, 
in most ca'^es, until the buyer has had reasonable 
opportunity to Inspect them and take them awa\ 
§823 Same — Portion of a mass. — Where the 
thing sold 18 a portion of a mass of the same kind, 
the title and risk do not pass to the buyer until the 
quantity purchased has been set aside and identified 
as the property of the purchaser. This is said to be, 
because the minds of the parties have not met on 
anything specific, and because it would be impossi- 
ble for the seller to enforce the ordinary remedie.s of 
an owner until the separation had been made This 
rule has been applied to a sale of ore in a heap con- 
taining a largei quantity; to so much oil from a 
tank containing a larger amount, and to a certain 
number of barrels of pork not identified or set apart 
from a larger number which the seller had on hand 
But it IS believed that there is no rule of law pre- 
venting the parties from agreeing that the title 
shall pass before any separation or identification has 
taken place, and their clear intent will control. 

§ 824. Same — Elevator cases. — A class of cases 
known as the grain elevator cases hold, as an ap- 
parent exception to the rule, that when the thing 
^ ToaL chap xlvii 
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sold IS a portion of a de^iiguated and uniform mass, 
title does not pass until the part sold is separated 
from the rest , that where several parties store grain 
m a public elevator they become, by virtue of a well 
known usage of trade, tenants in common of the 
mass, and each may make a present sale of the whole 
01 any portion of his share without making any sep- 
aration of it, by merely giving a delivery order to the 
purchaser ‘ 

§ 825 Goods ordered from a distance. — Where, m 
the ordinary course of business, goods are ordered 
fiom a distance, it is generally understood that the 
dealer will supply them out of his general stock, or 
procure them from other persons in time to fill the 
order No title passes, theiefore, until specific goods 
are appiopriated to the contract But such appro- 
priation IS usually deemed to take place and the title 
to pass when the seller has delivered the quantity 
and quality ordered, to a carrier named by the buyer, 
or, if none be named, then to a usual and proper car- 
rier.® But this IS a mere presumption, and it may be 
shown that the title was not intended to pass until the 
goods were actually delivered to the buyer. 

§ 826. Same — Reservation of right of disposal. — 
Notwithstanding the general rule that delivery to a 
carrier as above gives rise to a presumption that the 
title passes instantly, the seller may, by appropriate 
words or acts, reserve the title to himself until the 
price has been paid or some other condition of the 
sale has been performed. Thus, if A, in New York, 
orders goods of X, in Boston, without paying the 
price ill advance, there are two devices in common 
use by resort to which X may fill the order without 
running the risk of A’s refusal or inability to pay the 
price on delivery, A bill of lading is a symbol of 
the property itself, and the seller who takes a bill of 
lading directly to himself or his agent, is almost con- 
clusively presumed to reserve the title to himself. 

*Posi, §899. §845. 
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He fcihips the goods and letaint. the bill of lading un- 
til the price is paid or secured, wheieupoii he oi his 
agent indorses it to the buyer, who, having then ac- 
quiied the document representing the goods, acquires 
the title also * 

Wheie goods aie consigned to a carrier, with di- 
leetions to collect on deliveiy (C 0 D ), it has been 
held that the title passes to the buyer upon delivery 
to the carnei But whatever may be the coiiect 
view as to this, the buyei has no right to the goods 
until the price is paid 

§ 827 Delivery as against third parties. — At com- 
iiion law neither payment nor delivery were neces- 
sary to a valid sale as between the parties.* But as 
against thud persons, creditors of or purchasers 
from the vendor, the delivery of the goods is of the 
utmost importance The fact that a sale of goods is 
not accompanied by delivery and followed by change 
of possession of the thing sold, raises a piesumption 
ot fraud in favor of third parties who subsequently 
purchase the goods while still in the possession of 
the seller and without notice of the piior sale, and 
also in favor of the creditors of tlie seller whose at- 
tachments aie levied while the goods are still m his 
hands One reason for the rule is that the buyer, 
by permitting the seller to remain in possession after 
the sale, clothes him with apparent title to the thing 
sold, and thus enables him to deal with the property 
as his own, as by selling it again, or by purchasing 
additional goods and contracting further debts upon 
the credit ot what he apparently owns. 

Without going into the refinements of the subject, 
it may be stated as the prevailing rule in this country, 
that an absolute sale of chattels unaccompanied by a 
change of possession is presumptively fraudulent and 
void as to the creditors of the vendor and subsequent 

‘ As to the nature and use of bills of lading, see jposi, §§ 981, 
IHO 

§ 82 i 



366 


COMMERCIAL LAW 


§828 

puicliasers from him who take posbessiou of the 
propel ty in good faith and for a valuable considera- 
tion without notice or knowledge of the prior sale 
But the transaction is only pnwm facie fiaudulent 
Being so, the vendee may show if he can that the 
retention of posse'^sion by the vendor was consistent 
with an honest puipose If the fiist purchaser fails 
to establish the honesty of the transaction, howevei, 
the sulisequent purchaser or attaching creditoi will 
hold the goods ^ 

§ 828. What sufficient change of possession*— In 
view of the reason of the rule requiring change of 
possession in order to enable the buyei to hold the 
propel ty against third parties, the delivery must be 
of such a nature as will put them upon inquiry tor a 
change of ownership. The law requires immediate 
delivery where this is possible. If the goods are so 
situated, however, as to be incapable of immediate 
delivery, it will be sufficient, as a rule, if the vendee 
takes possession as soon as be has a reasonable op- 
portunity to do so. This would be so of a ship or 
cargo sold while at sea. Where the ai tides are so 
bulky as to be incapable of immediate manual de- 
livery, it is generally held sufficient for the vendor to 
show the property to the vendee and authori25e him 
to take possession, provided the latter takes manual 
possession of it with such reasonable dispatch as the 
nature of the thing will admit. Where goods are in 
possession of a warehouseman or other bailee, an or- 
der by the seller for their delivery to the buyer, as* 
sented to by the bailee who undertakes to hold them 
for the buyer, is sufficient delivery to rebut a pre- 
sumption of fraud upon third paities. A mere de- 
livery to the buyer followed by an immediate xeiurn 
to the seller is not sufficient as against third parties 

^ A few cottit'? in this country hold that an absolute sale of chat- 
tels, onaecojmpamed by a delivery of the thing sold, is fraadulent 
and voidi as a matter of law as to subsequent bonajUde purchasers 
and attaching creditors, and that the presumption of fraud thus 
raised can not he rebutted. 
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The change of possession must continue long enough 
,0 gire^otor Jty to the sale among those tamihar 

"tsS' St-The general nature and effect of 
fraud and its influence upon the passing of the title 
has already been discussed. 

I Ante, §810; §161e«se«. 
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01 THE WARRANTIES ACCOMPANYING THE SALE. 

§ 830. Caveat emptor. — Caveat empto'r (let the 
buyer beware) is the maxim of the common law, 
which operates to throw upon the purchaser the risk 
as to the quality of the goods in all cases where they 
are open to his inspection, unless there be fraud or 
a warranty. 

§ 831. Warranty — ^Definition and nature. — A war- 
ranty is an assurance of some fact coupled with an 
agreement, express or implied, to make the assur- 
ance good or pay for the deficiency. It differs from 
a condition in that its breach does not usually enti- 
tle the purchaser to rescind, but gives him a right to 
. derhand damages of the seller, though this distinc- 
tion is riiot always recognized. A warranty dishon- 
estly made ^ however, will usually constitute a fraud 
, justifying rescission. . 

§, 832 .V Consideration.; — Where the warranty is 
, , tnade at the Same time with , the sale, the considera- 
tipn ior the sale supports the warranty. But where ! 
, the sale is at one tirne , and the warranty is given 
later, it must be founded upon a new consideration. 

:§ 833. Kind9 pi warranties. — ^Warranties are ei- 
. ther express or implied, and relate either to quality 
iqr title. An. express warranty pf one quality usually J 
. ; .excludes an implied: warranty, of any other,. quality 
;v. not ah: implied warranty of title. Where a cpn- 
; .tract of sale is coihpleiely ;written, ho oral warranty 
: pap, be;ehbwni' hhiess it apaounts to.a fraud, in which ■ ; 
• ‘ seller is Uable for the deceit. , 
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§ 834. Implied warranty of title. — Under ordinary 
circumstances every vendor of personal property who 
has possession of it in person or by agent, impliedly 
warrants and affirms by the very act of sale that he 
is the owner of the property, free from any lien or 
incumbrance. But the purchaser is entitled to sub- 
stantial damages only where he has been compelled 
to yield to the superior rights of third persons or to 
remove an incumbrance on the goods. 

But there is no implied warranty of title where, at 
the time of sale, the goods are claimed adversely by a 
third person and the seller is out of possession, or 
where the seller simply undertakes to transfer what- 
ever interest he may have in the goods, or they are 
understood to be sold subject to some outstanding in- 
terest in a third person, or the sale is by an execu- 
tor, administrator, guardian, trustee, pledgee, mort- 
gagee or sheriff, or by one known to he acting as an 
agent. 

Wherever the contract is for the sale of chattels 
which the seller expects afterward to procure, there 
is an implied warranty of title. , 

§ 835. Implied warranty of quality— Gloods hois^t 
fi'om manufacturer. — Where goods are bought from 
a manufacturer there is , an implied warranty that 
■ they are free from latent defects arising from the, 
process of manufacture rendering them unfit for the 
purpose to which such goods are usually, put, pro- 
vided such latent defects could have been guarded 
against by ordinary care and diligence. 

§ 836. Same — :S"ales by sample.— Where goods are 
sold by sample there is. an implied warranty that the 
hulk when delivered shall conform to the sample. 
But if the sample be defective the purchaser can not, 
-complaia of the same defects in the bulk.. Soothe 
jnare fact that a sample is: shown will not rais.e ah 
implied warranty of, conformity if the purchaser in- 
.spects the bulk and"^ bases his judgrnent upon such 
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inspection. The question in any case seems to be 
whether the sale was made solely with reJerence to 
the sample exhibited ' 

§ 837. Same — Goods sold by description.—Where 
goods are sold by description there is an implied 
warranty that they shall be of the kind or description 
contracted for. Thus, where an aiticle was described 
as “ winter-pressed sperm oil/’ it was held a war- 
ranty that the article was not only sperm oil, but 
"winter-pressed,” as distinguished from "summer- 
pressed,” the latter being an article of much less 
value. 

But it must not be forgotten that a sale by descrip- 
tion does not imply a warranty that the goods are of 
any particular quality, but only that they are of the 
kind or species bargained for Thus, where the 
property was described simply as "tallow,” it was 
held sufficient that it was tallow and meichantable as 
such, the contract calling for no particular quality 
or color of tallow. But if goods are described as of 
a certain kind or species and also as of a certain 
quality, an implied warranty that they are of that 
quality will generally follow. But while it is true 
that a mere description of kind or species does not 
import a warranty of quality, yet, where the buyer 
has no opportunity to inspect the goods there is or- 
dinarily an implied warranty that they are merchant- 
able, This only means that they shall be salable 
among merchants as goods of the kind described. 

§ 838. Fitness for particular purpose. — Where one 
buys goods for a particular purpose, communicated 
to the seller, there is an implied warranty that they 
shall be reasonably suited to the use intended. Thus, 
if one buys barrels to be filled with whisky, there is 
an implied warranty that they will not leak. So, if 
one buys hay for feeding cattle, there is an implied 

^ lu Pennsylvania, in sales by sample it seems that the only 
warranty is that theholk shall be merchantable goods of the same 
as the sample. 
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wariMiily that it ib fit for feeding But tliere is no 
implied warranty of fitness when the buyer himself 
selectb the article, or directs how and of what mate- 
rial it shall be made 

In sales of food products by their manufacturer, 
or by a regular dealer who sella for immediate do- 
mestic use, there is an implied warranty tliat they 
arc wiiolebome and fit for food As between dealer 
and dealer, it seems that no such wairanty is im- 
plied 

^ 839 Express warranty. — No particular form of 
words IS requiiod to constitute an express warranty 
Any positive affirmation with respect to the quality 
or fitness of the property sold, intended as a war- 
ranty by the vendor and relied upon as such by the 
vendee, will amount, generally, to an express war- 
ranty. And even though the vendor holds a secret 
intention not to warrant, if his words fairly import 
a warranty, and are relied upon as such, he is bound. 
But it is often difficult to distinguish between mere 
puffing or dealer's talk on the part of the vendor, 
which is neither intended or relied upon as a war- 
ranty, and a positive affirmation to influence the 
Imyer and actually relied upon by him Mere esti- 
mates of value are not warranties, as a I’ule, nor are 
simple words of praise, commendation or opinion. 

§ 840 Remedies for breach. — Commonly, the 
remedies of the buyer, where a warranty has been 
broken, are either a suit for its breach or by rescis- 
sion and return of the property. In some of our 
states 110 rescission is allowed for breach of warranty 
unless in exceptional cases ,* in others it is permitted 
if exercised with reasonable promptness.^ 

* This matter is discussed pose, § 871. 
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PEEFORMANOE OF THE CONTRACT AND THE REMEDIES 
POE ITb ENFORCEMENT. 

§ 841 In general. — It is the duty of the sellei tu 
make delivery of the goods, and of the buyer to take 
and pay for them in accoidance with the contract of 
sale. Unless it is otheiwise agieed the duty of the 
seller to deliver and of the buyer to pay the price are 
so far concurieut that the seller can not maintain an 
action for the price unless he tenders delivery of the 
goods, nor can the buyer sue for non-deli\ery unless 
he IS ready and willing to pay the price 
If the seller delivers the goods to the buyer in ex- 
pectation of immediate payment, he may reclaim 
them if payment is not made forthwith 
§ 842- Seller’s duty as to delivery. — By delivery 
as here used is meant such a transfer of possession 
to the buyer by the seller as will enable the latter to 
successfully defend an action for non-delivery 
§ 843. When the duly arises. — ^The duty to deliver 
is not generally perfect and enforceable until the 
purchaser has complied with all conditions precedent 
upon his part to be performed. Thus, if payment is 
by express agreement to precede delivery no action 
can be maintained against the seller for non-delivery 
until payment is made or tendered. 

§ 844. Place of delivery, — Ordinarily, in the ab- 
sence of special agrewnent the seller is not bound to 
send or carry the goods to the buyer It is enough 
that the seller places the goods at the buyer’s di^ 
poaai at his (the seller’s) place of business, if he has 
one, or, if not, at his residence, or, if the sale be of 
(372) 
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bpecified goods, then at the place where they are, or 
are understood by the parties to be, at the time of 
‘'ale If some other place ol delivery is expressly 
‘•pEcified delivery must, of course, be made at that 
place So, general usage or a previous course of 
ilealing between the parties may designate some cer- 
tain place of delivery, or may make it the duty of 
tlic seller to send oi carry the goods to the buyer 

^ 845 Same — Delivery to carrier. — Deliveiy of 
goods ordered from a distance to a cai rier selected by 
the vendee, or if none be selected by the vendee, then 
to a earner designated by usage, or, in the absence 
oi usage, to a fit and proper earner, changes the title 
and puts the property at the risk of the consignee 
during transit Yet the seller must follow the di- 
rections, if any, of the buyer, and if he deviates from 
lliem, the risk of delivery is upon him. And it is 
his duty to make such a contract with the carrier as 
will provide the buyer with a remedy over against 
ihe cainer in case of loss, or at least such a contract 
as a piudent owner would make in his own behalf 
So the goods must he properly packed and delivered 
to the carrier in merchantable condition, properly 
directed. The buyer should be notified of the time 
and place of shipment, and the carrier by whom the 
goods are sent/ 

§ 846, Time of delivery. — Where a contract ex- 
pressly provides tlnit the seller shall send or carry the 
goods to the buyer, if the contract is silent as to the 
tune, they must he sent or carried within a reason- 
able time. If not so sent, the buyer may rescind the 
sale Where the delivery is to be made on a speci- 
fied day, a failure to deliver on that day will gener- 
ally justifv a rescission by the purchaser, 

§ 847. The hour, — ^Where the delivery may be at 
any place, a tender of the goods at such a reasonable 
hour before midnight as will enable the buyer to ex- 
amine and receive them, is sufficient. 

^Ante, § 826 . 
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If the delivery is to be made at a specified place, 
it should be made at a convenient time before sun- 
set, for the buyer is not obliged to attend at that 
place for the purpose of accepting the goods after 
that hour. But if the buyer is actually there after 
sunset, the seller may tender the goods then, provid- 
ed they are such as may be readily examined by can- 
dle light. If they are not, a delivery at night is at 
an unreasonable time and ineffectual, unless the 
buyer chooses voluntarily to accept them. 

§ 848. Quality and quantity. — ^Tlie quality and 
kind of goods to be delivered depends upon the terms 
of the agreement and the conditions and warranties 
which accompany it. But the seller is bound to af- 
ford the buyer a reasonable opportunity to inspect 
the goods in order to ascertain whether they conform 
to the terms of the contract. 

Ordinarily the seller must tender the exact quan- 
tity bargained for The buyer is not bound to ac- 
cept less, nor may the seller, by sending the goods 
mixed with others, impose upon the buyer the trou- 
ble and inconvenience of separating his own from 
the mass. Yet where the separation may be made 
without inconvenience, this rule is not uniformly 
applied. 

Where the contract calls for a certain quantity 
“more or less,” the seller must keep reasonably near 
the amount named. 

Delivery by installments.^ 

§ 849. Acceptance by the buyer. — ^What consti- 
tutes acceptance sufficient to bind a purchaser in 
cases coming within the statute of frauds has been 
discussed. In the present connection acceptance is 
important chiefly as evidence that the goods conform 
to the contract, and hence that the buyer is bound to 
pay for them. If, as a matter of fact, the goods do 
conform to the contract and the purchaser refuses to 
accept them when properly tendered, the seller may 

^ See Contracts, ante, § S39. 
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pure-ue ouo or tlie otlicr of the appropriate romediot. 
dibCUhsed hereafter.* 

Where the goods come into the actual poshcssioii 
of the buyer, who, having had a reasonable time for 
inspection, retains them without objection, this is 
taken as evidence, almost or quite conclusive, that 
they conform to the terms of tlie bargain, [f the 
goods do not conform to the contract, it is the duty 
of the vendee to notify the vendor within a reason- 
able time. Some cases hold that the goods must be 
returned within a reasonable time, and this would 
seem requisite in all cases where the purchaser seeks 
absolute rescission. But an acceptance does not pre- 
clude the buyer from showing a breach of warranty, 
unless, perhaps, the fault were obvious at the time 
of the acceptance. 

§ 850. Payment and tender. — Payment, as we 
have seen, may be a condition precedent to the pass- 
ing of the title. But where a sale is expressly upon 
credit with no reservation of title to the seller until full 
payment is made, the buyer is entitled to immediate 
jiossession. And if there is no bargain for credit, 
but the seller delivers the goods notwithstanding, a 
bargain for a reasonable credit will sometimes be 
implied. 

Semedhs by Aciion and Against the Goods. 

§ 851. Seller’s remedies for buyer’s breach. — 
There are two forms of breach by the vendee for 
which the vendor may seek a remedy; (1) The 
buyer may wrongfully refuse to receive the goods in 
pursuance of the contract; or (2) ho may, after re- 
ceiving them, fail or refuse to pay the price. 

§852. Where goods delivered. — If the title and 
possession have both passed to the purchaser, the 
vendee has but one remedy; an action for the price. 
There being no fraud or other wrong warranting re- 

^ Fnatf § 853, et mj. 
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scission, the buyer has only the ordinary remedies 
for the collection of a debt. Where the price is fixed 
by the contract, the measure of damages will be such 
price, with interest, usually, from the day wlien it 
fell due, and if no price is fixed by the contract, then 
a reasonable price will be implied. 

If a part of the goods are received by the purchaser, 
virho wrongfully refuses the rest, an action can bo 
inaintainod for the price or value of those received, 
and for damages for refusing to take and pay for the 
remainder 

§ 853 Ooods not (lelivered, — ^Where the bujer 
wrongfully refuses to take possession of the goods in 
conformity with the contract, the seller usually has 
a choice of remedies. 

§ 854. Same — ^First remedy. — The seller may re- 
gard the contract as rescinded, treat the goods as his 
own, and sue for damages. As he can not have both 
the goods and their value, the measure of his recov- 
ery is the difference between the contract price and 
the market value at the time and place of delivery. 
But the measure of damages is often influenced by 
special circumstances. Thus, if A agrees to manu- 
facture and deliver an article to B on a given date, 
but before that date has arrived or the thing is com- 
pleted, B countermands his order, A may abandon 
the contract and recover what will reasonably com- 
pensate him for his labor and materials. 

§ 855 Same — Second remedy. — But, according to 
the weight of opinion, the seller may, if the buyer 
refuses to accept them, treat the goods as belonging 
to the latter and sue for the entire price. This rem- 
edy is probably allowed only where the circumstances 
are such that the title may be held to have vested in 
the purchaser, notwithstanding his refusal to accept, 
and is commonly resorted to where the goods are 
maiie to order or other special circumstances make 
the ordinary remedy inadequate. 
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Siim<‘ — Third miirdji — Kesjile. — Hio seiltn* 
ijiay, uftei .i ioa<M)tuihle time, li llu* Itmor irfust'S to 
acet*})t and pay for tbo floods tondorod luin in btrat 
coutormity with iho eontrafl, rasidl fha same in fhe 
caparol;) ui y<a'oi-a(;out of the bm er, afItT notlfyim; 
the latter ol tlm intentuui so to do. If the i^oods then 
bring th«ui tlic contract price the vendor ib liable 
for the deti<‘i( m y and tiie rea&onahle ovpoiibo-. of le- 
saio If thej bung more than the }»m*iha‘-o pine 
and evpt'ii^i j tin' ''iirjdu'- belon^*' to tin* buyer. And 
the remedy applicalde both where the title has 
pa‘'be<i and albo to executory contiacts where the 
seller tenders performance. In many cases resale 
seems to be no more than a peculiar way of deter- 
mining the amount of the venclor\ damages. 

§ 857. Resale — When, where and how made. — No 
general rule can belaid down save that the sale must be 
conducted with fairness, so as to obtain the lair value 
of the pioperty, otherwi'>e the price obtained will be 
disregarded and the damages will he the difference 
between the contract price and the market value. 
The sale must be made within a reasonable time, and 
should be at a market at or near the place of deliv- 
ery, If ma<le elbowhere, it might be open to a chai'ge 
of unfuirues&. It may he either public or private. 
Not only is the buyer entitled to notice that the 
goods will be resold, but it ib the safer course to no- 
tify him of the time and place of sale. 

Ofhc r Special RcmedicR of the Seller. 

§ 858. Lion. — By the common law the vendor has 
a lien upon the goods sold lor tlie unpaid purchase- 
money so long as it is actually due and the property 
remains in his possession. But the lien exists only 
where the title has passed, for one can not have a 
Hen upon his own. Bo he must have the posse.saion, 
and ii he voluntarily delivers the goods to the buyer, 
the lion is gone. 
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§ 859. Debt — Sale on credit. — There must be a 
debt for the price in order that a lien may exist. If 
the goods are expressly sold upon credit, without any 
bargain as to the possession, the bargain for credit is 
said to be a waiver of the lien, and the buyer may 
demand immediate delivery without payment. But 
even where the sale is on credit, if the vendor actually 
remains in possession until the price becomes due, 
his lien revives, and he may withhold delivery until 
payment is made. And if the buyer is found to 
be insolvent, or becomes so, if the seller is still in 
possession ho may hold the goods, even though the 
price is not yet due. 

§ 860. How extinguished — Waiver. — ^The vendor’s 
lien is waived and extinguished if he voluntarily de- 
livers the goods to the buyer or his agent without 
requiring payment of the price. But delivery of 
part divests the vendor’s lien only as to those deliv- 
ered. The seller may expressly agree to waive his 
lien and look for payment to the buyer personally. 

Payment extinguishes the debt for the price, and 
with it the seller’s lien. So, a valid tender destroys 
the lien and entitles the buyer to immediate posses- 
sion. 

§861. Statutory liens. — The statutes of » the sev- 
eral states often give to those who furnish materials 
and machinery for use or erection upon land or in 
buildings thereon, a lien upon the property notwith- 
standing the delivery, or upon the premises to which it 
is affixed. These liens are special and peculiar in their 
nature. Those who furnish materials for the con- 
struction and repair of vessels may have a lien there- 
on by maritime law or by statute. 

§ 862. Stoppage in transitn. — Stoppage in transitu 
is the right of the unpaid vendor to regain posses- 
sion of the goods while they are being transported to 
the buyer, and to hold them until the price is paid, 
upon his discovering that the buyer has become in- 
solvent or was insolvent at the time of the sale. This 
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rij^lit i& said to bo ba&ed upon tlie plain pimoiple ot 
natural justice, “ that oue muii’& goods should not 
!)o taken to pay another man’s debt.” Stoppage iu 
h'ansktu is m most lespeeis analogous to a resumption 
ot the vendor’s hen 

§ 868 Who may stop. — Not only a vendor btrietly 
-.peaking has the right to stop the goods, but an 
agent who has himself paid oi become responsible 
for the price of goods shipped to his principal, may 
tlop them in tran'yitn as against the principal. ‘ 

The following conditions must exist to warrant the 
seiidor in stopping the goods in transit. 

( 1 ) The goods must be unpaid for. 

(2) They must be in transit 

(3) They must be in possession of a third party. 

(4) The l)uyer must be insolvent 

^ 804 Price must he unpaid. — Absolute payment 
extinguishes the right to stop the goods, for it is 
solely to enforce payment that the right is given 
And as to what amounts to payment the student is 
referred to the title “payment.”® Part payment has 
no effect to extinguish the right, xill the goods may 
be stopped to secure any part of the price, unless the 
contract is apportionable, when it can be exercised 
against such of the goods only as are unpaid for. 

§ 865. Must he in transit — ^Wheii transit begins 
and ends. — ^l"he right of stoppage must be exercised 
while the goods are legally iu transit, that is, in gen- 
eral, intermediately between their delivery by the 
seller to th> carrier and their delivery by the carrier 
to the buyer. 

But the moment the goods are given into the pos- 
session of the carrier for transportation to the buyer, 
they are in transit within the meaning of the law, 
though not yet iu motion upon the car or vessel, or 
even loaded thereon. 

The transit ends when the carrier divests himself 
of the possession of the goods in the capacity of car- 

* Ante, § fi07, ^Antp, § 2Sfl, H w/ 
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rier in favor of the buyer or hib agent, by an actual 
or constructive delivery of the goods. The difficulty 
seems to lie in determining what constitutes an actual 
or constructive delivery to the buyer or his agent. If 
the goods are delivered upon a dock or platform, and 
the buyer or his agent is given leave to take posses- 
sion, which he does, the transit is at an end and the 
right of stoppage is gone, even though the carrier 
consents to afterwards store the goods on his dock or 
in his depot or warehouse, as agent or bailee of the 
buyer 

But where the carrier btill has possession, he is 
presumed to hold as carrier, notwithstanding the ar- 
rival of the goods at the place of destination, partic- 
ulaily where his charges have not been fully paid 
But when the charges have been fully paid by the 
vendee or his agent, the carrier is supposed to hold 
the goods as bailee or warehouseman for the vendee 
and the vendor can not reclaim them. 

Delivery to the buyer or his agent at an interme- 
diate point puts an end to the right of stoppage in 
transitu. 

§ 866, Aesale during transit. — If the buyer, while 
the goods are in transit, resells them to a third party 
without any agreement or understanding vpith the 
vendor, the latter may still stop them before the 
transit ends, by their delivery to such purchaser or 
his agent. But there is an exception to the rule. 
Thus, if a bill of lading is given to the purchaser 
who transfers it to a sub-vendee, who pays value for 
the goods without notice or knowledge that the price 
is unpaid, the right of .stoppage is gone.* 

§ 867 . Insolvency of buyer. — ^This is the last requi- 
site to the exercise of the right of stoppage. And the 
vendor who stops, acts at his peril, for if the buyer is 
not insolvent, within the meaning of the law, the 
seller is liable to him in damages for his wrongful 
interference with the goods. The insolvency oocur- 

^Poa#,§986. 
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i.MguiKi known to Ihe m llor betore the balo will not 
justify stoppage m t)attsitu. It must otour nitei- 
\\ai(l», or it it occurs betore, it must be unknown to 
the sellei at the tune of the sale 

It IS not necessary, however, that the buyer should 
be insolvent iii tlie toelinical sense of that term ; 
though technical insolvency always justiiies a stop- 
page It la sutiiciont it the seller can show tho buy- 
er’s general liability to pay his debts in tho ordinary 
eouise of business, or that he has so eonducted his 
atiairs as to afford ordinary and apparent evidences 
ot insolvency 

§ 808 How the right is exercised. — The seller 
need not regain actual possession ot the goods It 
is enough if the carrier is notified to liold them sub- 
ject to tlie seller’s orders Notice nmst be served 
on the cai rier, not upon the buyer. If tho carrier 
delivers the goods to the purchase! in disregard of 
the seller’s notice, he is liable to the hitter for the 
loss occasioned thereby. After the goods aie stopped, 
the eaii’ier holds as warehouseman and not as com- 
mon carrier, but with hib lieu for freight still re- 
served The notic‘e must, of course, be given to the 
earlier before the goods are delivered to the buyer, 
and in .such season as will enable him to communi- 
cate it to his servants in time to prevent delivery, 

§869. Effect upon other remedies, — After the 
goods are .stopped, the vendor ’.s remedies arc practi- 
cally the same as it the goods had never left his 
handh. Thus, he may maintain an action for the 
price and levy upon the goods themselves, or may 
exercise the right ot resale. The sale is not rescind- 
ed The buyer can not recover part payments pre- 
viously made, and may tender the price and claim 
the goods at any time before the vendor has exercised 
tho right of resale. If the goods are resold the sur- 
plus proceeds belong to the buyer, as in other cases 
of resale ^ 

* AmUp, § 
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Buyer’s Remedies. 


§ 870, For non-delivery. — Where the seller fails 
or refuses to deliver the goods in accordance with the 
contract, the buyer may sue for damages, the usual, 
measure of which, if the price is unpaid, is the dif- 
ference between the contract price and the market 
value of each installment at the time and place of 
delivery. If no place of delivery is provided, the 
contract price should be compared with the market 
price at the place of sale on the day when delivery 
should have been made. If there is no difference in 
price, or the market price has fallen, nominal dam- 
ages only may be recovered. 

.Where the price has been paid, the buyer may re- 
cover, as damages for failure to deliver, the full mar- 
ket value of the goods, at the time and place of de- 
livery, with interest. 

Sometimes where the goods, sold are of pecuHar 
Value to the buyer and can not he obtained in the 
market, a court of equity will decree a specific per- 
■ forinancei* - 


§ 871. For breach of warranty, — Where the sale 
is, „ of; specific chattels, the buyer can not, by the, 

- weight of authority, rescind the contract for a mere 
■ breach of warranty unless the, right of rescission is 
' r expressly reserved. His. remedy is to retain the goods 
, and su,e for the diSerence between their actual value 
and their value had they been as wartanted, or to use . 

■ i ; ;the breach of warranty as a counter-claim when sued 
■'for ^ price. 

' But where ,unascer^ goods are sold by sample 
; buyer ih entitled to a reaisonable 

^ tipie to ascertain Whether they correspond -^isrith the 
, saipplebr/description.: If., they do not Correspondhe - 
I# not;. precluded by, t^^^^ ifiere teeeipi of them for ex- 
I ", p^b^whn, frqm^feacihdin^^ the contract, provided he :: 
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acts promptly and has done nothing to impair the 
rights of the seller, though, if he does not rescind, 
or has waived the right to do so, he can still set up 
tlic breach of warranty as a means of recovering dam- 
ages or as a counter-claim. 

If the breach of warranty results in a total failure 
of consideration , as where the seller has no title or 
the goods are wholly worthless, the damages are the 
same as upon a failure to deliver. 

In case the warranty was fraudulently made, the 
buyer may rescind for the fraud, or ratify the sale 
and sue either as for a breach of warranty or for 
deceit. 
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CONDITIONAL SALES. 

§ 872. Definition — Classes, — A conditional sale is 
one by which the right of property in chattels is to 
vest in the buyer or be defeated and revested in the 
seller upon the happening or not happening of some 
event. A condition may be either precedent or sub- 
sequent. If the title is to pass to the buyer only 
upon the happening of some event or the perform- 
ance of some act the sale is upon condition precedent, 
for 'a condition precedes the vesting of the title in 
the buyer. Thus, if one agrees to buy certain goods 
provided they are at a certain port before a certain 
day, the sale is upon condition precedent. 

A condition subsequent is one upon the non-fulfill- 
ment of which a title already vested in the buyer is 
to be defeated or modified. Thus, one may sell 
goods reserving to himself the right to repurchase at 
a specified price within a certain time. If he elects 
to exercise the right within the time specified the 
prior sale is defeated. A chattel mortgage is a com- 
mon example of a sale upon condition subsequent, 
to which some peculiar incidents have been an- 
nexed.* 

§ 878. Conditions are express and implied. — ^An 
implied condition is one that arises through construc- 
tion or intendment of law. Thus, where there is no 
bargain for credit, the p 9 ,yinent of the price is re- 
garded by some courts as an implied condition prec- 
edent to the passing of the title. That the goods 

^ Test, next chapter 
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sb ill be of the bamo kind, description or species 
with those barguiaed for is often spoken of us an im- 
plied condition precedent in sales. 8o, weighing, 
measuring, finishing or separating from a larger 
mass by the seller is usually an implied condition 
precedent to the passing of the title.' 

Evpress conditions are created by the language of 
the parties. The words “ upon condition,” or '‘if 
it shall so happen,” etc., usually indicate a condi- 
tion and remove all doubt as to its presence. 

§ 874. Payment by insf ailments — Rights of yendor. 
— It is very common to S(dl pianos, sewing machines, 
liouheliold furniture and a multitude of other things 
on the installment plan Possession is given to the 
buyer ivith the understanding that the title is to re- 
main in the seller until all of the installments of the 
price are paid. 

At common law, in such cases, the title remains 
with the vendor until all of the installments are paid 
and he may retake the goods upon default in the 
payment of any installment, without returning the 
whole or any part of what has been paid. But the 
vendor may waive the forfeiture expressly or by im- 
plication, and if he receives an installment after it is 
due he can not afterward take advantage of the de- 
fault. The harsh rule w’^hich permits the vendor to 
declare u forfeiture for default in any installment is 
sometimes limited by statute, and in some states the 
courts allow the seller to recover the property only 
upon refunding the iiistullments paid, less a reason- 
able sum for the use and wear of the property. 

§ 875. Same — Rights of bona fide purchasers. — 
According to most cases a purchaser from the condi- 
tional buyer, though he purchased without knowl- 
edge that tile goods were sold upon condition that 
the price should he paid before the title .should pass 
to the buyer, may be compelled to return them to the 
§821, 

Com, LaW“-25. 
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seller if Ms vendor defaults in the payment of the 
price. But in some of the states a different rule has 
been adopted, and a bona fide purchaser may hold as 
against the conditional vendor, notwithstanding de- 
fault in the payment of installments. 

Since the enactment of laws requiring the registra- 
tion of chattel mortgages, conditional sales of this 
class are held void in some states as against hma fide 
purchasers, unless they are recorded, or possession is 
retained by the seller, upon the ground that they are 
to be regarded as chattel mortgages within the mis- 
chief sought to be remedied by the acts, and in other 
states special statutes require the recording of such 
sales unless possession remains with the seller. 

In some states where the recording acts apply to 
sales of this kind, the law has been sought to be 
evaded by drawing up a contract called a lease and 
calling the installments rent. Yet where the party 
in possession is simply paying the price under the 
name of rent,, the contract is still a conditional sale, 
for the name by which a transaction is disguised can 
not change its nature. 

, , v§87B. Sales to arrive. — Where goods are sold 
while still in course of transportation the conWact 
assumes one of three forms; 

(1) It may be a present sale and transfer of title 
which throws the risk of loss during transit uponithe 
^ buyer. ' r , 

, ( 2 ) It may be an executory sale conditioned to be- , 
come, executed upon the arrival of the goods, 

(8 ) It may be executory,, to become executed ujppn : 
the arrival of the godds^ coupled, with. an understand-, 

■ ing or warranty by the seller that they shall arrive;, 
.,W contract shall take, 

; dei)6nds updh theihtSntioh of the parties as gathered 
;;irntii\fheierma'bf4hein; bargain 
, ; : i;^hera goods. aUe. iold ...iii transit with the Express 
that tW-rtitife'; shaU.'.pass,^ 'imbiediately it,'''' 
at'Onee ih-^he ■ biiyer,i; '■ , ll," anyacoidehtibappeds,' ,, 
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to the goods during the remainder of the transit the 
loss is upon him. The indorsement of the bill of 
lading during transit is presumed to pass the present 
title and risk to the buyer. But where goods are 
sold in transit and there is nothing to determine 
the precise nature of the transaction the presumption 
is against the passing of the title until the arrival of 
the goods. 

Where the goods are expressly sold “to arrive/’ 
the title remains in the seller until their arrival at 
the point of destination. If the goods do not arrive, 
neither is bound, and if they are sold to arrive by a 
given date, but arrive later, the buyer need not re- 
ceive nor the seller deliver them. 

While it is a presumption of law that neither party 
is to be bound unless the goods arrive as stipulated, , 
yet the vendor may expressly warrant that goods of 
a certain quality, quantity or description shall arrive 
by a given time, and where such an intention clear- 
ly appears, the vendor will be liable for damages 
if they do not arrive as warranted. 

§ 877. Sale on trial — Sale or return. — Goods are 
often put into the hands of one proposing to buy 
with the understanding that he may try them, and 
return them if they prove unsatisfactory, and have 
back whatever he may have paid upon the contract. 
If it is understood that the title is to remain in the 
seller until the trial is over, the purchaser is merely 
a bailee in the meantime and is not liable for any 
loss or injury to the goods before the sale becomes , 
absolute, unless it be caused by his negligenjee or 
other fault. This is, called “ sale on^trial.*' , 

But it may be agreed that the title to the goods 
shall pass immediately to the buyer,' subject to the 
right to .return them if they prove unsatisfactory. , 
This is called a ^ ‘ sale' or return . ” . He , may retui^n 
them to the seller if they prpve unsatisfactory^ Yet. 

: if they am lost oi? damaged before they, are returned 
as unsatisfactory; the lose falls upon ^tbe buyer, eveii. 
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though he may not have completed his trial or 
examination In short, he has the right to leturii 
the goods after a reasonable examination in the same 
condition in which he received them But if he 
fails to return them in this condition, the sale be- 
comes absolute, whatever may be the cause of his 
default 

Whether the transaction is a sale on trial or a sale 
or return, the buyer becomes absolutely bound if he 
fails to return the goods within the time stipulated, 
if any, or, if none be fixed, then within a reasonable 
time, unless, in the case of a sale on trial, the goods 
are lost without his fault. 

Where one buys a thing or has it made to his order, 
to be kept if it proves satisfactory, it may not be en- 
tirely certain how far he is bound to try the thing, 
or to be satisfied with it after trial By the weight 
of opinion, in such cases, the buyer has a right to 
leturn the thing if he is really dissatisfied after a fair 
trial, and it is not enough to deprive him of the right 
of return that he ought to be satisfied. But his dis- 
satisfaction must be honest and not feigned. 


AuthariHes. 

Benjamin on Sales, 8th Am. ed.,1892, is probably 
the leading authority on sales of Personal Property. 
Other authorities are Tiedemanon Sales, 1891; Story 
on Sales, 4th ed., 1871, and Schouler on Personal 
Property, vol. 2 Benjamin’s Principles of Sales, by 
Judge K. M. Benjamin, 1896, is particularly well 
adapted to students’ use. 



CHAPTER XLVtIL 

MOK'J(fAGJ S or PEJi^ONAL PROrKRTY. 

§ 878. Deflnitiou and utiiure. — A foiiiiul mort- 
gage of perfaonal propertj’^ (cLattel mortgage) is a 
conditional sale of it as security for the })aymont of a 
debt or the performance of some otliei o])hgation, the 
condition being tliatthe sale shall become void and the 
title shall revest in the seller upon his paying or per- 
foiming as agreed 11 the seller fails to pay or per- 
form at the appointed time, then, at common law, 
the title becomes vested absolutely in the buyer 
without foreclosure or other proceeding in or out of 
court, and no redemption is possible. 

The party giving a mortgage is called the mort- 
gagor; the party to whom it is given is the mort- 
gagee. 

§ 879. In equity and under statutes. — But it is 
the generally established doctrine of equity that the 
mortgagor of chattels may, after default, and at any 
time before a valid public sale of the properly to 
satisfy the debt, bring a suit in equity to redeem 
upon payment or tender of the debt with interest. 
Statutes in some states have expressly provided for 
redemption of mortgaged chattels after default in 
payment.' 

§880. Bistinguislied from pledge, etc. — By a 
mortgage the absolute title to the mortgaged prop- 
erty is transferred to the mortgagee, subject to be 

* In Michigan, North Dakota and Oregon the mortgagee is re- 
garded as having a mere hen until foreclosure, and the property 
may be redeemed by a simple tender of the debt and interest at 
any time before an actual sale 

(389) 
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revested in the mortgagor b\ payment of the nioit- 
gago debt. By a pledge, however, only a limited or 
special property passes to the creditor/ and the debtor • 
may redeem after default, e\en at law, by tendering 
the debt with interest.® In the case of a mortgage, 
if default is made in paying strictly at the appointed 
time, a redemption is permitted, in most states, only 
in ec[uity in a suit brought for that purpose A 
pledge of chattels can only be made by delivering 
them to the creditor, while a mortgage is good as be- 
tween the parties without such deliveiy ® 

If one tiansfers personal property, not tor the pui- 
pose of securing a debt, but under an agreement 
that he may repuichase it within a certain time on 
certain terms, this is conditional sale, and not a 
mortgage. If the seller fails to exercise at the ap- 
pointed time his option to repurchase, he can not 
redeem, even in equity. So, where the agreement is 
that the title is to remain in the seller until the price 
is paid, it is not a mortgage but a conditional sale.* 
Whether a transaction is a pledge, or a mortgage, or 
i conditional sale, is a question of intention In 
cases of doubt the courts usually incline to consider 
the transaction a mortgage rather than a conditional 
sale 

§ 881 . Who may mortgage. — ^In general, any one 
who may sell may mortgage. Yet there are some 
statutory provisions which must be borne in mind 
Thus, in some states, the wife must join with her 
husband in a mortgage of exempt chattels. 

§882, What may he mortgaged. — Only such 
things as are capable of actual present sale can be 
mortgaged. At common law a chattel mortgage can 
not, as a mortgage, he made to cover property that 
the mortgagor does not own at the time but expects 
afterwards to acquire. 

It is generally held in equity, however, that a 
mortgage of property which the mortgagor does not 

^ J?o#, § 942 » Post, § 967 >PosJ, § 942 *Ante, k 874. 
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own at the tune the mortgage ib given, is suhjfM t io 
flic lieu ot the mortgage when lie aetnalJ^ .if'<jinies 
it. But this lien will not be permitted to attect the 
rights ol purcliaberb for value who took it without 
notice oi tlio mortgage 

If, after ac(j[uibition by the mortgagor, the moit- 
gagce IS given actual possession of the mortgaged 
property before the rights of third parties liavo iiiter- 
voiiod, he may hold it both at law and in equity 
auiiust the world. 

.V growing crop may he mortgaged as a chattel and 
IS generally deemed to be bufficiently in existence 
wheu fcliB seed is in the ground. Many, though not 
.ill the cases, refufae to recognize as valid a mortgage 
of a crop not yet planted, and it was held in one 
case that a crop planted but not yet above the ground 
can not be mortgaged.^ 

^ 883 Form and requisites. — At common law a 
mortgage of personal property need not be in writing. 
But since a mortgage is valid, as a rule, only as be- 
tween tile parties thereto, unless the mortgaged prop- 
erty is delivered to and possession retained by tlie 
moitgagee, or the mortgage itself is recoided in a 
specified public office,® chattel mortgages are almost 
invariably in writing. The mortgage maybe in any 
term provided the intention to make a mortgage is 
clear It need not be under seal. In a few states, 
however, it is required that a chattel mortgage be 
duly acknowledged by the mortgagor, and in some 
the wife of the mortgagor must join in a mortgage of 
exempt property. In several states, also, a mort- 
gage of chattels is void, except between the immedi- 
ate parties unless they make affidavit that the mort- 
gage was made to secure the debt mentioned there- 
in and for no other purpose, and that the same 
is a just debt due the mortgagee from the mort- 
gagor.® 

^ 7 Wig. 159, 

'Sach statutes exist m Arizona, Oalifoinia, fdaho, Maryland, 
DeKiware and Ohio 
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§ 884 . Same — Deseription of the property.~The 
law requires every conveyance or grant, whether ab- 
solute or by -way of mortgage, to so describe the prop- 
erty transferred that it may be identified, and oial 
evidence is not admissible to show that the parties 
intended the mortgage to cover property excluded by or 
not fairly included in the terms of the description. In 
order to give the instrument general validity, it must 
contain such a description as will enable third parties, 
when aided by inquiries which the description indi- 
cates and directs, to identify the property. Wheie 
the articles are very numerous, as a stock of goods, 
it would be sufficient to describe them generally, as 
the stock of furniture or dry goods being in a certain 
store. Mere multiplication of words may tend to the 
very uncertainty which the parties wish to avoid. If 
the description is wholly false and no goods can be 
found that answer to it, the mortgage is void Yet 
even where the description is so indefinite that the 
goods can not be identified, the defect will he cured 
as to all parties by an actual transfer into the mort- 
gagee’s possession of the goods intended to be mort- 
gaged, before the rights of third persons attach. 

1 885 . The debt — ^Future advances. — ^The debt se- 
cured should be described with sufficient fullness and 
accuracy to distinguish it from other debts of the 
mortgagor, and a totally wrong description of it avoids 
the mortgage, 

A mortgage may be "given to secure a contingent 
liability, as that of a surety or indorser, and a chattel 
mortgage is valid if given in good faith to secure fut- 
ure advances. A mortgage given for a larger sum 
than the real debt is presumptively fraudulent and 
void as to creditors of the mortgagor. It may be 
shown, however, that the larger sum was inserted 
by mistake or was bonestiy intended to cover future 
advances, 

§ 886. Keeording;. — ^In nearly all the states it is 
provided, in substance, that chattel mortgages shall 
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]>o m;i( 1 ab against tlie civditors oi llio inoit^agor and 
sLibsecinont purcliasors or incninibraiiceis in good 
laitb, unless ])UwSse-)sion of the inortgagcMl propel ty is 
delivered to the mortgagee, or unless the mortgage 
is tiled or rectiidod in a designated public ollice m 
the manner prescribed by law. Under these statutes 
uii unrecorded mortgage is valid as between the par- 
ties, wliethci possession is delivered to the moitgagee 
or not. Tlie ohjeit ot the recoiding laws is the pro- 
tection ot tliiid persons, creditors of and innocent 
purchaseis troiii the mortgagor who retains posses- 
sion, by giving them notice of the incumbrance. Re- 
cording, ill most states, is equivalent to change of 
possession, and is notice to the world of existence of 
the mortgage 

As the object of recording a chattel mortgage is 
notice to third parties, it follows, as a general rule, 
that even thougli the mortgage is not recorded, third 
parties who purchase from or give credit to the mort- 
gagor with actual notice of the mortgage, can not 
treat it as invalid. Neither will the mere recording 
of a mortgage save it from nullity at the suit of cred- 
itors or others, if it was really made with actual in- 
tent to defraud tliem.^ 

§ 887. Same — Renewal. — In some states a chattel 
mortgage ceases, after a certain time, to be valid as 
against subsequent purchasers or incumbrances of 
the mortgaged property, unless the mortgage, or a 
copy of it, or an affidavit showing the amount still 
due, is filed within thirty days or some other short 
period before the expiration of the time named. 

^ 888. Posscsiftioii and profits of mortgaged prop- 
erty. — In most states, unless the mortgage otherwise 
provides, the mortgagee is entitled to the possession 
of the property, both before and after default. Yet 
it is commonly agreed that the mortgagor shall re- 
main in possession until default, and in some states 
it is held that the mortgagor is entitled to possession 
* Ante, ^ 237. 
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until the condition is broken or until foreclosure, 
unless otherwise agreed. It is a common provision 
in chattel mortgages, however, that the mortgagee 
may take possession whenever he deems his security 
unsafe, and many cases hold that the mortgagee's 
right to take possession under such a clause does not 
depend upon his having reasonable grounds for be- 
lieving himself unsafe, though other cases deny such 
arbitrary power. 

A mortgagor in possession is entitled to the rents 
and profits of the property in his owm right, unless 
it is provided that they shall be applied upon the 
mortgage debt, when he can be compelled to account 
for them. A mortgagee in possession must apply 
the profits of the property to the mortgage debt and 
interest. Any surplus belongs to the mortgagor. 

§ 889. Sale by mortgagor. — A sale by the mort- 
gagor before default gives his vendee a right at law 
to redeem by payment or tender of the debt and in- 
terest when it falls due. After default, however, the 
mortgagor has, a mere right to redeem in equity, 
called an equity , of redemption. Yet he may sell 
this eqaitgible rig;ht and the purchaser may redeem 
in like manner with the original mortgagor. But 
,tke mortgagor, even though in possession, can not 
create any lien which will take precedence over the 
^ mortgage, unless . authorized, to do so by the mort- 


§ 890. Assignment.— -The mortgagee’s interest may 
■be, transferred , either Before or after default. This is 
, done By 'assigning the mortgage and the debt thereby 
; secnred, : 'W^ithout discassing the rqatter at length, 
:an ,asrignraeht, b at law andhquity, should be of 
^^:,ithe;;de^^ mortgage both. If the debt secured, is 
.. .ievidenoed^by a non-negotiable instrument the assig- 
: : hee fakes the mqrtgagei tainted with, all, defects, which: 

. to it in the .handhof the ' morigagee,. and any 

' ' % against, him which could 

fchoonaeipp agjaiiyst'thhih,ortgfgee.', ' iii'u,t.ih'inost, : 
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states, if tlie debt is evidenced by a negotiable instru- 
ment, a hona fuh purchaser of , the debt and mort- 
gage takes both debt and mortgage, freed from de- 
fenses. 

§ 891. Discharge of mortgage. — A mortgage of 
chattels, being at law an absolute sale of them, sub- 
ject to be defeated by the performance of a condition 
siihsequeiit, that is, by the payment of the mortgage 
debt, it follows tliat whatever extinguishes the mort- 
gage debt, discharges the mortgage. A tender of 
payment on the day the debt falls due will discharge 
the mortgage, though the mortgagee refuses to receive 
it. But a tender of payment made after default does 
not operate to revest the title in the mortgagor, unless 
it is actually accepted by the mortgagee, except in 
states where tlie mortgage is considered a mere lien.* 
But if a tender of payment after default is actually 
accepted by the mortgagee, this is a waivei: of strict 
performance of the condition, and revests the title in. 
the mortgagor; and even though not accepted, a ten- 
der, after default, may constitute a good defense to 
an action by the mortgagee to obtain possession. 

In many states, by statute, the mortgagor is entitled 
to receive from the mortgagee a written certificate that 
the mortgage lias been satisfied and discharged, and 
this certificate is recordable in like manner with the 
' mortgage itself. 

§892. Mortgagor’s rights andremediesafterde- 
: fault.— -If the mortgagor fails to pay the mortgage 
' debt, when due; at common law the title to the prop- 
erty becomes absolute , in the mortgagee, and the 
mortgagor’s rights therein are gone. But equity re- 
gards, a chattel mortgage as a mere security and will, 
even aher defaxilt,. allow the mortgagor to redeem by 
psiyment of the, debt, and interest. He must, unless 
, permitted by statute to redeem by making a tender 
after; default, sue in equity, to redeem, and the court 
; , will permit him to do , so upon just Jterms, the gen- 
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eral requirement being that he shall pay the debt 
and interest into court within a reasonable time Au 
action to redeem, independent of statute, must be 
brought within a reasonable time after default. But 
statutes often provide a fixed time within which ac- 
tions to redeem may be commenced. 

§ 893 Mortgagee’s rights and remedies after de- 
fault. — After default the mortgagee’s title is absolute 
at law. The legal title of the mortgagor is altogether 
defeated and cut off. All that remains to him is the 
equitable rights to redeem, as above. The mortgagee, 
as legal owner, is entitled to the immediate posses- 
sion of the mortgaged goods and may bung leplevm 
for them if possession is withheld. 

But even though the mortgagee is deemed to be the 
legal owner after default, his title is not absolute in 
equity, and he holds the property subject to the mort- 
gagor’s equitable right to redeem by paying the debt 
with interest He may therefore retain the property 
merely, and let the mortgagor redeem if he will, or 
he may take active steps to cut off this right of re- 
demption and subject the property to the payment of 
the mortgage debt. The process whereby the mort- 
gagor’s right of redemption is cut off is called a fore- 
closure. 

§894. roreclosiire. — This may be by a suit in 
equity, which differs in no essential particular from 
the foreclosure of a real estate mortgage Such a pro- 
ceeding is always best where the property is of con- 
siderable value or the rights of the parties are in 
dispute, as it is seldom liable to a charge of unfairness 
But the mortgagee may, usually, after notice to the 
mortgagor, proceed to make a hona fide sale of the 
property. The sale may be by a public auction, or, 
if there is a power in the mortgage authorizing it, it 
may be private. If the goods can be sold in parcels 
the mortgagee can not sell more than enough to pay 
his debt If they can not be so sold he may sell all, 
but must account to the mortgagor for the surplus 



^ sor) \aKs or peijson \l i*im)1‘eiitv ,jo 7 

j)i<»ct'e(K Statutes m the various fatiites regulating 
-lalos by uiorigageos should be oonsultod an<l stiictly 
ob'servGil, both as to the iiotree usually lequirod to be 
given to the mortgagor and the manner ol eonduct- 
ing the sale 

^ 895 iUorlgages of stocks of goods. — Stocks of 
goods are often mortgaged with the uiidersianding 
that the nioitgagor shall continue his business of 
selling them, leplenish the stock and apply the 
profits on the mortgage debt. Such securities ha\e 
been a frequent source of litigation, [f the mort- 
gagor is to retain possession and sell tho propeity^ 
no provision being made tor applying the proceeds 
to the moitgage debt, the transaction is usually 
deemed fraudulent and void as to creditors of the 
mortgagor On the other hand, it is quite generally 
held that if the mortgage is made in good faith and 
duly recorded it is valid us against tho creditors of 
the mortgagor, though he remains in possession and 
sells the goods and replenishes the stock, provided it 
is stipulated that the proceeds or profits shall be ap- 
plied on the mortgage debt But any atterajit to 
reserve to the debtor the proceeds of such sales 
usually renders the becurity void. In several states 
there are statutes regulating mortgages of this kind, 
usually by requiring a sworn statement of sales, pur- 
chases and profits to be filed at certain short periods. 

Author iUe» 

Jones on Chattel Mortgages, 4th ed., 1894; Cobbey 
on Chattel Mortgages, 1893, and Chapters on Chattel 
Mortgages in Tiedeman on Sales. 
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BAILMH-NTS 

Oencial PnncipUs 

§ 896. In general. — ^Tlie teim bailment has refer- 
ence to a class of transactions pertaining solely to 
personal propeity A bailment arises, in geneial, 
whenevei one person has possession tor some tem- 
porary purpose, of pei&onal property, the general 
ownership of which is m another. All lending and 
hiring for use of things personal, and all keeping, 
carrying, and working upon the goods of others, 
with or without reward, and all deli\enng of them 
111 pledge as security for debt, involves, in general, 
what is technically called a bailment In a word, 
one can hardly take another’s chattel short of buying 
it, receiving it as a gitt, or otherwise acquiring the 
absolute title to it, without becoming, in some sense, 
a bailee. 

§ 897 Bailment defined — General characteristics. 
— A bailment is a delivery of some chattel by one 
party to another, to be held according to the speci- 
fied purpose of the delivery, and to be returned or 
delivered over when that purpose is accomplished 
The party so delivering the property is called the 
bailor ; the party receiving it the bailee ; the prop- 
erty itself IS called the thing bailed, and sometimes, 
the subject-matter, though it is often given other 
names depending upon the special nature of the bail- 
ment, as the “ pledge,” the deposit, etc 
§ 898 Same — ^Test of bailment. — Unless the very 
chattel delivered is, by the express or implied agree- 
ment of the parties, to be returned, the transaction 
(398) 
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1 - usually (leemod a gift or sale and not a baibncnl 
If it IS to be returned, however, it is still a bailment 
though it IS to be returned in altered toim as 
wheie hides aie delivered to be tanned into leathei , 
01 logs aie delivered to be sawed and lestored or de* 
In Died over as lumber. But where one receives piop- 
eitj' to be consumed, under an agreement to return, 
not the identical thing but another thing of like kind, 
he IS a purchaser and not a bailee, and is not ext used 
tioiii making the return, as are most bailees, by show- 
ing that the property was lo&t or destroyed without 
his fault. It IS a sale to be repaid in kind ^ But to 
this rule there is, in most states, an apparent excep- 
tion, thus: 

§ 899. Same — The elevator cases. — Where giain is 
stored in a public wai ehouse or elevator, it is the com- 
mon practice to mingle together in mass the grain of 
the bailor with that of other customeis and of the 
warehouseman himself, the warehouseman to return, 
not the identical grain deposited, but grain of the 
same guide and value. Where grain is deposited 
thus, in accordance with usage or agreement, it is 
now geneially held that each depositor becomes the 
owner of a portion of the mass equal to what he de- 
posits, as a tenant in common with the others. The 
transaction is held, as a seeming exception to the gen- 
eral rule, to be a bailment and not a sale to the ware- 
houseman, and the latter is not liable for its destruc- 
tion without his fault Upon diminution of the mass 
without fault in either of the several depositors, all 
must bear the loss pro rata 

^ 900. Kinds of hailKients. — ^Tlie hooks ordinarily 
distribute bailments into the following classes ; ( 1 ) 
Deposit i A bailment of goods delivered by one man 
to another to be kept gratis for the benefit of the 
bailor. (2) Mandate : A delivery of goods to some- 
body who is to carry them or do something to or 
about them gratis. (3) Loan for use : Where goods 
* jpost, § 914 , 
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01 * chattels that are useful are lent to a friend giatis 
to be used by him. (4) Pledge or pawn. Which 
IS a bailment of chattels as security for some debt or 
engagement, (5) The different sorts of hiring, 
namely : (a) Hire of things, where the bailee pays 

for the custody and use of the bailed thing, (b) 
Hire of services, where the bailor hires the bailee to 
bestow labor and skill on the bailed property (c) 
Hire of custody, where the bailee is to keep and care 
for the property for reward, (d) Hire of carriage, 
where the bailee is to transport goods from place to 
jdace for hire. 

From the foregoing it will be seen that a further 
classification is possible, and that bailments are : 
(1) Beneficial to the bailor alone, as in the case of 
deposit and mandate ; (2) beneficial to the bailee 
alone, as in the sole case of loan for use ; (3) benefi- 
cial to both parties, as in the case of pledge or pawn 
and in the diffeieat sorts of hiring. 

Bailments have also been classed as ordinary and 
exc&pthnah The ordinary bailments will now be 
discussed, leaving the exceptional ones for examina- 
tion later on. 

Ordinary Bailments — General Principles. 

§901. Consideration in bailment. — Every bail- 
ment involves a contract, and every simple contract 
requires a consideration to support it. If one prom- 
ises to keep or carry or work upon the goods of 
another without reward, he is not bound to enter 
upon the undertaking because there is no considera- 
tion for it. But if he receives the goods and enters 
upon the execution of the trust the law deems the 
act of the bailor in entrusting them to him a suffi- 
cient consideration to support an express or implied 
promise on his part to use at least slight diligence in 
the performance of his undertaking. 

§ 902. Degree of care required of bailee. — ^That 
every bailee is required to take some care of the 
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bailed property is everywhere settled But what 
amount ot care or degree of diligence will be re- 
quired of the bailee under the varying circumstances 
of the case is a vexed and constantly recurring ques- 
tion. 

In dealing with cases of bailments, most courts 
recognize three degrees of care, namely: (1) Slight 
care, (2) gieat caie and (3) ordinary care, with 
then* corresponding degrees of negligence. The ab- 
seu<*e of slight care is gross negligence, the ab- 
sence of ordinary care is ordinary negligence; and 
the absence of great care is slight negligence It is 
further said that where the bailment is for the sole 
benefit of the bailor, as in the case of deposit and 
mandate, the bailee is bound to take slight care of 
the thing bailed and is liable for gross negligence 
only, if the bailment is for the benefit of both bailor 
and bailee, as in pledge and the different sort of hir- 
ing, ordinary care *is required of the bailee, who will 
be answerable for ordinary negligence; if the bail- 
ment is for the benefit of the bailee only, as in the 
single case of loan for use, the bailee is bound lo 
great care and will be answerable for slight negli- 
gence 

What constitutes negligence in any of these several 
degrees is not an abstract question, and can only be de- 
termined with reference to the facts and circumstances 
of the particular case Thus, what would be great 
diligence in reference to a wagon or to a load of 
bricks would often constitute gross negligence with 
respect to a bag of money or a package of valuable 
securities. So, what would be ordinary diligence in 
a locality free from dishonest persons would be gross 
negligence in a city notoriously infested with thieves. 
Not only the value and intrinsic qualities of the 
thing bailed are to be considered, but also the char- 
acter and habits of the community and the usages 
and customs of trade, and the character and habits 
Com Law— 26. 
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of the bailee himself, if these are known to the 
bailor. 

§ 903. Special contract. — Subject to some excep- 
tions/ the bailor may contract for a greater or less 
degiee of care than abo-ve indicated, provided he 
does not seek to escape the consequences of willful 
misconduct 

§ 904. Modification of liability by acts of bailor.— 

The bailor’s negligence may bar his remedy though 
the bailee has also been guilty of lack of caie. Thus, 
if one entrusts his property to a child of tender yeais, 
or to ail idiot, negligence on their part, whatever its 
degree, would hardly give him a remedy. So, if the 
bailor knows beforehand the place where and manner 
ill which his goods are to be kept, he can not com- 
plain if they are lost or damaged solely by reason of 
their being kept in the place and in the manner in 
question. 

§ 905. Negligence where bailment tortous. — ^Where 
the bailee has obtained the property by theft, tres- 
pass or fraud, or, having obtained possession law- 
fully, he persists in retaining it after his right to do 
so has been terminated, or asserts a title adverse to 
that of the bailee, or abuses his possession by putting 
the thing bailed to some unauthorized use, as where 
he hires a horse for one journey but goes another, he 
is absolutely responsible for any loss or damage to 
the property, whether due to his negligence or not 
All tlie risk being cast upon him by his own wrong, 
any evidence of care or lack of care on his part is 
immaterial. 

§ 906. Tbe bailee’s special property. — ^The bailor 
has the general or absolute title to the thing bailed, 
and the bailee has, at most, what is called a special 
property therein. This special, limited or qualified 
property or interest gives him a right to hold the 
property both as against the bailee, before the bail- 

^Post, § 996 , et 
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mcut lb lawfully terminated, and as agaiiibf tlmd 
persoiib intertering with or doing damage to it, The 
bailee, in an action againsi a third party, may usually 
icoover the whole amount of damages which have 
lefauUed from the wrong, holding such as grew out 
ot injury to Ins special property or interest for him- 
self, and the rest as trustee tor the bailor 

Tlie bailee’s special property ib limited to the trubt, 
and he can not lawfully go further than the contract 
warrants and make an unautlioiized use of the bailed 
thing He can not sell, lease or pledge it in contia- 
vention of Ins tru'^t so as to confer rights as against 
his bailor, even upon third parties acting hona fide 
and without notice, unless the bailor has clothed 
him with the indicia of owmership or in some other 
ivay estopped himself from showing that the bailee 
acted without right. 

§ 907 Duties of the bailee — Can not dispute 
bailor’s title. — ^Tlie bailee can not, of his own mo- 
tion, set up an adverse title in a third person in 
answer to a suit by his bailor. He can only set up 
buch adverse title where the third party has asserted 
it, and lie has delivered over the goods in recognition 
of it. 

^ 908. Bailee must follow instructions. — If the 
bailee receives any instructions from the bailor, he 
lb bound at his peril to follow them, and if he devi- 
ates from them he may he liable absolutely. 

§ 909 Bailee must redeliver nnless he has lawful 
exen^Je. — The bailee must restore the thing bailed to 
the bailor or his agent or nominee at the end of the 
teini for wiiich it was delivered, and his refusal to 
do so on demand, in the absence of lawful excuse, 
will lender him liable for its value. If the bailee 
d« liveib the property to one whom he mistakenly 
thinks is the true owner, he is liable absolutely to 
the bailor. The property is to be returned, ordina- 
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nly , at the place it was received, unless the bailee has 
stipulated to return it elsewhere 

§ 910 Excuses for non-delivery. — ^The bailee may 
show, however, in excuse for non-delivery — 

(a) That he has, by compulsion of law, or even 
without suit and after demand, delivered the goods 
to the true owner, who is some one other than the 
bailor, or has been notified by such true owner not 
to deliver them to the bailor 

(b) That they have been lost while in his hands, 
without negligence or other fault on his part 

§ 911 Negligence — Burden of proof. — It may be 
stated generally that, if the bailor proves the delivery 
of the goods to the bailee and a failure to return 
them, or their return in a damaged condition, it will 
be presumed that the bailee has been negligent, pro- 
vided he offers no explanation of the loss or damage, 
01 ' that the explanation he gives shows a loss or in- 
jury such as is ordinarily due to negligence. 

§ 912. Bailee’s right of lien. — Every bailee for 
hire, who, by his labor and skill, has imparted an 
additional value to the property, has a specific 
hen thereon for his reasonable charges This is true 
of mechanics, artisans, laborers and tradesmen who 
receive property for the purpose of manufacturing or 
repairing it, or otherwise improving its condition, as 
by sawing logs into lumber, converting barley into 
malt, killing and packing hogs, or repairing watches, 
furniture or vehicles. But unless the property was 
actually or presumptively enhanced in value by the 
service rendered, the common law gives no lien, 
hence an agister or livery-stable keeper has no lien, 
independent of statute, for the mere keep on an ani- 
mal, though otherwise if he had taken it to train or 
cure Livery stable keepers and agisters are now 
quite generally given a lien by statute. But custom 
has given to warehousemen who merely store prop- 
erty, a lien for their charges, ‘ and the same is true 

^Pote,§9S7 
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of tactor& to whom goodb aie conbigued for sale ^ 
Common or public carriers, and perhaps private car- 
riers, have a hen for their charges, upon the goods 
curried,® Like other common law lien the liens of 
a bailee is dependent upon possession, and volun- 
tary delivery of the property to the bailor is a waiver 
of the right 

^ Ante, §601 
§1016 
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Bailments for Benefit of Bailor. 


§ 913. Deposit. — A deposit has been defined as a 
bailment of goods to be kept without reward and de- 
livered according to the object or purpose of the orig- 
inal trust. The principal object of such a bailment 
is the gratuitous keeping 6r storing of the bailed 
thing. 

§ 914. Distinguished from loan — General deposits. 
— A deposit of this sort is sometimes called a special 
deposit, to distinguish it from another class of trans- 
actions, not bailments at all, but loans creating debts 
to be repaid at all events j sometimes called general 
deposits. Of this last class are ordinary deposits in 
hank, This distinction carries with it consequences 
of the utmost importance. Thus, if A goes to his 
bapker. and leaves with him a bag of gold or a pack- 
; age of securities Or bank-notes, with an understand- 
ing that the identical money or securities are to be 
kept and returned, and the banker accepts the trust 
for A*s accommodation, this is a special deposit, i. e., 
a bailment, and, the relation of, debtor and creditor 
does not arise. The bank is only liable for a hegli- 
,gent loss of the,, thing deposited, and it forms no 
part of'the bank’s h.vailaW either for the pay- 

ment' Of its creditors in case of insolvency , or for any , 
..other purpose, of its business.' H on the other hand, 
r 'iW deposit is general , the ' transaction is equiyalent 
' :td a loap to the bank, , which, immediately , upon re-, 
? :v {406)- „ V;,:/- 
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ceiving it, becomes indebted to the depositor for the 
amount so deposited. It may mingle the funds with 
its own, undertaking, in consideration of their use, 
to repay the same or any part thereof on demand, 
which demand must usually be by check and it is 
no excuse for non-payment that the money is lost by 
inevitable accident. The depositor, on the other 
hand, can not claim his deposit in specie, but has, 
as a rule, only the remedies-^of an ordinary creditor 
for its recovery, 

§ 915. Presumption as to natiu’e of deposit. — A 
deposit in bank of money or bankable funds is pre- 
sumed to be a general deposit, unless it is otherwise 
expressly agreed, or cireunistances show that a special 
deposit was intended, as where the money is deposited 
inclosed in a bag or box or sealed up. If money is 
deposited to pay a specified check, this, it is held, 
renders it a special deposit., 

§ 916. Mast be no consideration. — If a considera- 
tion for the keeping of the thing bailed be present 
the transaction is not a technical deposit but a hire 
of custody, and the bailee is liable for ordinary, as 
distinguished from gross, negligence. 

A finder of lost property is not bound to take it 
into his possession, but if he does so he will be liable 
to the oiyner for gross negligence like any other de- 
positary. He has no lien for the expense of keeping 
the property, though he may hold until a reward 
specifically offered for its return has been paid. 

§ 917, Degree of care— Gross negligence.— It is 
usually laid down that a bailee without reward, 
whether the bailment be, a. deposit or a maiidate, is 
bound to take but slight care of the thing bailed to 
> him,. and is, liable, consequently, only for gross, heg- : 
iigence. Gross negligence, does not mean the ab--' 
' i^ebce of all care, but merely the absence of such care 
as every man. of common, sense, however inattentive 
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soever, takes of his own property. Of course, for 
robbery or larceny happening without his fault, the 
bailee is not responsible. But where a banker, whose 
cashier had access to special deposits which were ex- 
amined but twice a year, had ample warning that his 
cashier was speculating, but retained him in his em- 
ploy, lie was held liable on the ground of gross neg- 
ligence for a loss of such a deposit through the ab- 
sconding of the cashier. 

§ 918 Bight to use — Other matters. — The deposi- 
tary has, in general, no right to use the thing de- 
posited, particularly where it will he injured by use 
Other matters pertaining to simple deposits are gov- 
erned, in the main, by the general rules of bailment 
law heretofore laid down. 

§ 919. Mandate. — Commission or mandate, so 
called, is a bailment of personal property to be car- 
ried or worked upon without reward. The distinc- 
tion between deposit and mandate is simply this: In 
deposit the principal object of the parties is the cus- 
tody of the thing, and any service or labor performed 
upon it is merely accessorial; in mandate the services 
are the principal object of the parties and the cus- 
tody is merely accessorial. 

§ 920 De^ee of care and skill. — ^The bailee is 
bound to slight care, and will be liable, like the de- 
positary, for gross negligence.* Yet even a gratui- 
tous bailee, if he undertakes to do something requir- 
ing skill, is probably bound to exercise such a degree 
of skill as, by his calling, representations and pro- 
fessions, he pretends himself to have. 

§ 921 Other matters. — The contract of mandate 
is governed, in the main, by principles analogous to 
or identical with those applicable to bailments in 
general and deposit in particular. 

* § 902 
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Bailm<nfh ior Bailee\ Benefit, 

§ 922 Loan for use. — “Loan for use “ is the sole 
bailment for tlie benefit of the bailee The bailee or 
borrower gets the use of the chattel lent during a 
fixed time or during the bailor’s pleasure without 
rendering anything to the bailor therefor The con- 
tract it^-elt being of secondary importance from a 
coinraercml btandpoint, will, in view of much that is 
of greater importance pressing for attention, be dis- 
missed with «i word 

The bailee, being the sole party benefited, is bound 
to take great care of the thing bailed and is liable for 
slight negligence, though not for inevitable accident. 

He must defray all ordinary and necessary ex- 
penses connected with the thing loaned, though the 
bailor is probably liable to reimburse him for any 
extraordinary expenses necessarily incurred in pre- 
serving it. 



CHAPTER LI. 


MUTUAL BENEFIT BAILMENTS. 

Badmenta for Hire. 

§ 923. In general. — Bailments lor the benefit of 
both bailor and bailee aie numerous and important. 
When one hires a lior&c, a bicycle, or a piano, lor 
use, when he delivers his furniture, grain or other 
property to a warehouseman or other person to be 
stored for hire, when he employes a watchmaker or 
other artisan to mend his watch or other chattel, or 
a manufacturer to make up his raw material and re- 
turn it as manufactured stock, or delivers property 
to be carried for hire, or to be kept as security for 
debt, a mutual benefit bailment arises. It differs 
from a bailment for the sole benefit of the bailor or 
bailee in this: If, after having entered into a con- 
tract of bailment for mutual benefit, the bailor or 
bailee neglects or refuses to perform by delivering or 
receiving the property he is liable to an action by the 
other party to the contract for such neglect or re- 
fusal. On the other hand, one who promises to lend 
is not liable if he afterwards refuses to do so; nor is 
a mere mandatory or depositary who declines to enter 
upon his undertaking liable in damages. 

§ 924, Standard of care and responsibility. — Ex- 
cept where the bailee is an inn-keeper or common 
carrier, ordinary care is the standard of responsi- 
bility in all these cases, unless the parties have bar- 
gained for diligence of greater or less degree. The 
transaction is one of ordinary business from which 
both derive a profit, and the bailor is bound to exer- 

(410) 
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cise such cure and vigilance as the generality of 
mankind exercise with respect to their own property 
of like kind under like circumstances. 


Hire for Use 

§ 925 Definition. — Where one obtains the custody 
and use of another’*' chattel fora consideration, paid 
or i»romifaed, the ])ailment is called Ime /oj* use It is 
distinguished from a loan by the presence of a con- 
hideiutioii In many respects the hirei becomes, by 
virtue of the hiring, the temporary pioprietor of the 
thing hired. 

While there are few cases of consequence under 
tins head, save in the instance of hiring a horse and 
carnage, yet the hiring of pianos, machinery, funu- 
ture, and even of lollmg stock, is common. The 
hiring of ships h} charier party, which is peculiar to 
the maritime law , is noticed elsewhere ’ 

§ 926. Bailor’s duties. — It is the duty of the bailor 
or letter to give the bailee or hirer possession of the 
thing hired at the plate and time agreed, and to le- 
frain during the term of letting from interfering in 
any way with his use of the jtroperty in the manner 
contemplated bs the contract. Uiiles*' the bailee ex- 
piessly assumes the ri-'kof his bailor’s defective title, 
tlie latter is probably liable in damages to the hirer, 
if he is dispossessed by one haviiig jiaramount title. 
Against trespassing strangers, hotvever, the bailee 
must protect himself. 

§ 927, Chattel unlit for use intended. — Unless it 
appears that the hirer relied upon his owm judgment 
as to the fitness of the thing, the letter is liable if, 
through its unfitness for the use contemplated, the 
hirer suffers damage. This is certainly true where 
such defect, being known to the letter or ascertain- 
able by ordinary means, was not discoverable by the 
» ^ 1 nil 
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hirer upon inspection, and was in fact uukiiowu to 
him. 

§ 928. The hirer’s duties. — Of the hirer’s duty to 
pay for the use and enjoyment, little need be said. 
If he has the use, but does not pay, he is a debtor in 
default and may be sued. If payment is to be in 
advance of the delivery for use, he can not sue for 
non-delivery without a tender of the hire. 

The hirer is bound, as we have seen, to use ordi- 
nary care tor the safety and preservation of the hired 
thing. If he puts it to a use not warranted by the 
contract, however, he becomes strictly and often 
absolutely answerable for any loss or damage hap- 
pening while such use continues.* Such would be 
the case where a horse hired for one journey is 
driven another, where a piano hired for private use 
at home is placed in a public hall for profit, or, in 
general, wher§ the thing hired is kept beyond the 
appointed time. 


Hire of Services. 

§ 929. In general. — Those who take the personal 
property of others into their possession to work upon 
it for hire are variously termed workmen, mechanics, 
artificers, or artisans. To this class would likewise 
belong a manufacturer, who takes raw materials to 
work up into finished products for another who re- 
mains the owner * To such persons the rules and 
principles pertaining to hired bailees in general are 
usually applicable. Thus, the rule of ordinary dili- 
gence will determine the liability of a carriage 
painter or watchmaker who has taken a watch or 
carriage fco repair or varnish. 

§930. Degree of skill. — One who, representing 
himself to be of a particular trade or calling, takes 
the goods of another to work upon in the exercise of 
such calling, impliedly undertakes, in the absence of 

^ Ante, § 905. 
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special agreement or circumstances, that lie will per- 
form his duties in a bkillliil and workmanlike iiian- 
iier If the bailee represents himself as possessing 
more than the average of skill and knowledge in the 
particular calling, he must exercise it, otherwise ho 
must use such care, skill and knowledge as the 
average of his craft possess and exercise, 

Hiie of CuMody. 

§ 931. Defluitions. — Tho&e who, for hire or re- 
ward, undertake the care and custody of the goods 
of others, are known both in busiueSvS and in the law- 
books by different names, thus: 

Warehousemen are those who keep buildings or 
places for tlie receipt and storage of goods and mer- 
chandise for hire; 

Agisters are those who take the horses or cattle of 
others to graze or pasture; 

Liverymen are those who take horses to keep and 
feed, 

^Vkarfingers are those who own or keep wharves 
for the purpose of receiving and shipping merchan- 
dise to or from them for hire, 

§ 932. Warehousemen and warehousing. — ^Ware- 
houses are known by diiBferent names. Grain 
elevators are one important class. So those who 
maintain stockyards are, for most purposes, deemed 
warehousemen, though a carrier who maintains such 
a place may be liable as carrier as to live stock there 
kept as an incident of its carriage ^ Safety depo«!it 
companies who provide vaults and boxes for the 
keeping of the valuables of their customers are en- 
gaged in business in the nature of warehousing, 
though it may not be safe to say that they are strictly 
bailees 

§ 938 Public warehouse. — While a warehouse or 
elevator is everywhere regarded as private property, 

* Po$ti S 995 
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yet 111 some states it is legardetl, where it liiikh the 
gieat lines of land and water transportation, as a 
public use, and the legislature may lawfully regulate 
its charge for storage ^ 

§ 934 Bonded warehouses. — Tliese aie such ware- 
houses as have been designated by the secretary of the 
treasury of the United States for the stoiage of im- 
ported goods until the duties theieoii have been paid 
Goods so deposited are not at the risk of the govern- 
ment The owner or keepei of such a warehouse is 
liable, however, for loss or damage due to his want 
of Oldinary care,* 

§ 935 Buty of warehouseman — ^Degree of care. — 
It IS the duty of the warehouseman to f uinish a ware- 
house reasonably safe for the storage of property of 
the kind he undertakes to keep. If, owing to its un- 
safe or unfit condition, the goods are lost or damaged, 
he is liable to the bailor, unless the defect was one 
of which he did not know and could not have known 
by the exercise of oi dinary care. And a warehouse- 
man who agrees to store goods in a fire-proof build- 
ing will be liable if tbe goods are lost by reason of 
their deposit elsewhere 

The warehouseman is hound to take due and rea- 
sonable care of the goods committed to his custody 
What is reasonable care is a question for the jury to 
decide m view of all the facts and circumstances of 
the case The ciiterion is not what means might 
have been adopted by the exercise of the highest de- 
gree of skill and intelligence in view of what has 
happened, but what a man of ordinary prudence 
would do for the safety of property of the same kind 
in view of what might reasonably be expected undei 
the circumstances of the case, to he in danger of hap- 
pening. The storage of some things in some places 
demands a watchman at night as a common and ordi- 
nary precaution, or the employment of burglar-proof 

^ See statutes in Illinois, Kentucky and Minnesota 

* See, also, U. S Rev Stat , §§2964, 3008 
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fades, 01 extra precautions aganifat lire. Tilings ot 
little mtriiifeic value, as compared with their bulk, 
however, as m the case ot pig-iron, might be left in 
the open an or in a shed, without any imputation of 
negligence 

§ 936 Warehouse receipts. — These are in&tru- 
ineiitfa issued by warehousemen, acknowledging the 
leteipt upon storage of goods therein described, and 
piomising to icdeliver them to the bailor on demand, 
01 (usually) to his order Such instruments aic 
commonly considered as lepresenting the property 
they describe, and their indorsement and assignment 
IS generally regarded as equivalent in law to the de- 
livery of the goods themselves. After such assign- 
ment the warehouseman is deemed to hold the goods 
as bailee of the transfeiee, and this is so though he 
has not been notified of the transfer or consented 
thereto. But it is held, in some jurisdictions, that 
unless the warehouseman has had notice of the trans- 
fer and has assented to hold as bailee of the assignee, 
the transfer of such a receipt is not valid as against 
attaching creditois of the assignor unless the receipt 
was negotiable by statute * By statute in most states, 
warehouse leceipts have to a greater or less extent 
the qualities of negotiable instruments. In order to 
be negotiable, however, they must, by some statutes, 
be issued by those regularly engaged in the business 
of warehousing 

§937 Wai'eliouseman’s charges and lien. — ^The 
employment of a warehouseman implies an agree- 
ment to pay a reasonable sum for storage, unless 
there is an express agieement fixing the rate of stor- 
age, or unless it is agreed that it shall be gratuitous. 
Each successive owner of the goods who leaves them 
on storage is under an implied contiact to pay there- 
for. 

By general custom the warehouseman ^has a lieu 
upon property stored with him as security for his 

Bee IdS Mass. 1. 
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reasonable charges It is a particu 
hence does not extend to a general I 
count. But it extends to every parcel 
so that if a part of the single lot, as s 
or barrels stored at the same time, is < 
to the bailor, the warehouseman may i 
against the rest, not only as to his char 
them, but also the part delivered o\ 
covers only storage charges and not 
cept by custom or special contract 

§ 988 Forwarders. — Forwarding n: 
ally combine with the business of wa 
character of agents to forward goods to 
tion according to the express or imp. 
of the owner. So far as they are v 
their duties have been stated. In fi 
goods, however, they are bound to use 
They must conform to the directions ' 
and must advise the consignee seas 
time and mode of shipment. 

§ 939. Wharfingers — ^Liverymen — J 
liability of a wharfinger for goods er 
care does not differ materially from tl 
houseman, and he is entitled to a sim 
while a liveryman or agister is liab 
ordinary care, he has no lien for his c 
absence of statute or special contract.* 
§ 912 . 


CHAPTER LII. 


MUTUAL BENEFIT BAILMENTS CONTINUED. 

Pledge and Collateral Security. 

§ 940 In general. — ^In view of the convenience 
and frequency of pledge transactions the law ot 
pledge and collate! al security is, at the present day, 
of great commeicial importance The contract of 
pledge enables the debtor to give, and his creditor to 
olitain security, by a mere delivery of personal prop- 
erty without the formality of a written instrument or 
compliance with the recording acts, and hence will 
otten be found more convenient than a chattel mort- 
gage where the debtor does not wish to retain the 
possession, use, and management of the property 
pledged, or its nature is such, as in the case of bills 
and notes, that he could not retain possession consist- 
ently with the giving of it as security. 

§ 941. Pledge defined . — A pledge may be defined 
as a bailment of personal property as security for 
some debt or engagement. Where the property is of 
a tangible nature, the term pledge '' or is 

applied. The word “pawn/^however,is seldom used in 
the language of commerce, being confined to dealings 
with a special class of pledgees called pawnbrokers. 
Where the thing pledged is incorporeal, as in the case 
of bonds, bills, notes, corporate stocks, etc., the term 
“ collateral security ” is now generally used to de- 
scribe the transaction. 

The party delivering property in pledge is called 
the pledgor ; the party to whom the pioperty is thus 
delivered is called the pledgee. 

Com. Law— 27. (417) 
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§ 942. Distinguished from lien and mortgage— A 
pledge is more than a lien, for a hen does not carry 
with it io the creditor, in the absence of statute, a 
power of sale upon default. Yet it resembles a lien 
in that the general piopeity remains in the debtor, 
and the creditor has only a special property or inter- 
est in the thing pledged.^ But a pledge is less than 
a mortgage It may be constituted without any 
writing by a meie delivery of the thing pledged, and 
continues, in general, only so long as the pledgee is 
in possession of the property It does not pass the 
legal title to the pledgee, but gives him only a spe- 
cial property or interest in the nature of a hen. 
While the pledge transaction may be evidenced by 
writing, the recording acts do not apply. 

A mortgage on the other hand vesta the legal title 
to the mortgaged property in the creditor. Neither 
is possession by the mortgagee essential to the ex- 
istence of the security, though if the mortgagor keeps 
possession, the recording acts apply.® 

§ 943 The parties. — ^The parties to the pledge 
transaction must he competent to contract. We have 
also seen that one can not sell and give valid title to 
a chattel, except in the case of money or negotiable 
paper, unless he owns it or has authority from the 
owner to dispose of it. And the same rule applies, 
in general, to a pledge, so far as the pledgor's power 
to encumber the title of the true owner is concerned ® 
One whose interest is less than that of an absolute 
owner, however, may pledge that interest. Thus one 
to whom property is already pledged may repledge it 
to the extent of his special interest. 

§ 944. What may he pledged. — Corporeal property, 
such as furniture, jewelry, and domestic animals, 
were the earlier subjects of pledge. But now every 
kind of personal property, corporeal or incorporeal, 
capable of transfer by delivery of the thing itself, or 
by an assignment of a written evidence of owner- 
§ 952 §886. *Bat see ante, §600. 
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ship, may !)e ilie subject-matter of a pledi^o So, 
bills of exchange, promissoiy notes, bonds, shares of 
stoeU:, deposits iii bank, mortgages, policies of insur- 
ance, etc , may be pledged equally with chatlels per- 
sonal 

^ 946 Delivery of tlie pledged property iiecesHary. 
— ^To conslitute a pledge the pledgee must take ])OS&es- 
sion, and to pieseine it he must retain possession 
Tl»o meiG agreement of the parlies, without mme, 
thal eeitain piopeity shall stand as a pledge is not 
sulHcient to create a pledge 

An agreonient to pledge property is valid hetween 
the parties as an executory contract, however, and 
will suppoit an action for damages if the pledge is 
not delivered, and may, in some cases, be specifically 
enforced But until delivery is made, intervening 
rights will have priority over the pledge, and the 
pledge agreement will not he so enforced as to give 
the pledgee priority over attaching or execution cred- 
itors of ihe pledgor, or his general creditors, if he die 
insolvent or is foiced into bankruptcy. A subse- 
quent delivery of property in pursuance of a previ- 
ous agreement to ple^e it renders the pledge valid 
as between the parties, and against creditors at large, 
and it can only he irapeaclied by such creditors of the 
pledgor as have acquired some special lien thereon 
prior to such <lelivery. 

§ 946 What constitntes delivery. — ^An actual m an- 
ual delivery by the pledgor or his agent to the pledgee 
or his agent is always sufficient But as this is 
sometimes impracticable because of the bulk, situa- 
tion, or peculiar nature of the property pledged, a 
constructive delivery will often suffice. Bo, logs in 
a boom may be pledged by going in sight of them 
and pointing them out to the pledgee, and the deliv- 
ery of warehouse receipts or bills of lading for goods 
stored or in transit is a suflicieut delivery of the 
property symbolized thereby Property already in 
possession of the pledgee requires no further delivery. 
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§ 947. Same subject — Bills and notes. — Bills and 
notes should be pledged by a tiansfer in the ordinary 
way by indorsement and delivery or by delivery 
only, according to the custom of merchants That 
such a transfer carries with it the legal title may, at 
first, seem inconsistent with the idea of a pledge 
But the transaction receives its legal character fioni 
the agreement of the parties that the transfer is foi 
security merely, and the delivery in pledge, without 
indorsement, of a bill or note payable to the order of 
the pledgor or indorsed to him in full gives to the 
pledgee the equitable title meiely, and he may be 
prevented from enforcing his security by whatever 
defenses would have been available agriinst his 
pledgor.^ 

§ 948. Corporate stocks. — Corporate stocks m ^y be 
pledged. The transfer is accomplished in the same 
way as m case of an ordinary sale and transfer of the 
title, the pledgor taking back from the pledgee a 
writing showing that the shares are held in pledge, 
and not absolutely. To render the pledgee’s security 
complete as against the pledgor, a mere transfer of 
the certificates indorsed in blank or in full is sufii- 
cient. But in order to invest the pledgee with full 
legal title, as against the corpoiation and the credit- 
ors of the pledgor, a transfer must be registered on 
the books of the company.® 

§949. Possession must be retained. — In order to 
keep alive the pledge security, the pledge must be 
retained by the pledgee or his agent Yet, if the 
pledgor gains possession by fraud or force, the 
pledgee is not divested of his rights, but may recover 
the property itself or the value of his interest therein. 
Neither does the pledgee lose his security by deliver- 
ing the pledge back to the pledgor for some special 
and limited purpose, as to be repaired, and not for 
his own use and benefit 

^ ^ Aato whether a pledgee is a bona fide holder for value and en- 
htled to protection as such, see ante, 
etneq. 
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§ 950 The debt secured. — Ouc ma> pledge his 
pioperty tui the debt of another as well as for his 
own So, the debt secured jnay be absolute or con- 
tingent and conditional, liquidated or unliquidated, 
present or future But if pioporty is pledged as se- 
curity for a specified debt, it can not, without the 
plodgoi’s consent, be held as security foi any other 
demand atter that for which it was pledged has been 
paid 01 tendered The pledged thing stands as '^e- 
cunty both for the debt itself and the interest upon 
it, and the necessary charges for preserving and re- 
alizing upon the pledge It stands pledged for every 
part of the debt, and no portion of the pledged prop- 
erty can be reclaimed by the pledgor until the entire 
debt is paid, unless, by agreement, distinct portions 
of the pledged property are apportioned to distinct 
parts of the debt 

$ 951 Pledgee’s duty — ^To care for pledge. — The 
pledge benefits the pledgor by gaining him credit, 
the pledgee by securing his debt The latter is 
hound, therefore, to take ordinary care of the thing 
pledged m the absence of a stipulation for a greater 
or lesss degree of diligence * But the rule of reason- 
able diligence often requires something more than 
careful custody Thus, the pledgee of negotiable in- 
struments must use due diligence to fix the respon- 
sibility of the parties conditionally liable thereon by 
proper demand and notice of dishonor, and in effect- 
ing their collection when due 

§ 952. Pledgee’s rights with respect to the prop- 
erty pledged. — Both before and after default, and 
until the pledge is redeemed by payment or tender, 
or has been in some way foreclosed, the pledgee has 
a special property or interest in the thing pledged, 
and may sue either the pledgor or third parties for 
any unauthorized interference with his possession 

§ 963 Kight to H<ie. — ^The pledgee has no right to 
use the pledged property if it would be appreciably 
* Ante 
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injured by use So, il clothing is pawned the pk'clgee 
can not lawfully wear it, though he might read a 
book held in pledge. But if a horse be pledged it 
would be the right and the duty of the pledgee to 
drive it enough to keep it in health; and if a cow 
were pledged the pledgee miglit milk it by way of 
recompense for its keep But the better rule seems 
to be that if the use of the thing pledged exceeds in 
value the expense of keeping it, the pledgee must ac- 
count for the profits. 

§954 Increase stands as security — Profits. — A 
pi- dgee is entitled to hold in pledge the increase of 
property pledged. Thus, the pledgee of stock is en- 
titled, both as against tlie pledgor and the corpora- 
tion, if it has notice of its rights, to collect and hold 
the cash dividends thereon. So, the pledgee of bonds 
OP other interest bearing securities, is entitled to col- 
lect the interest as it becomes due and to hold it on 
the same terms that he holds the original debt. 

Though the pledgee is entitled to hold as security 
the increase and profits of the pledged thing, he is 
hound, nevertheless, to account for them upon a 
final settlement with the pledgor Thus, he is ac- 
countable for the value of the labor of a slave, for the 
young of animals pledged , or for money collected on ac- 
count of the pledge, as the interest or dividends upon 
pledged securities. 

§ 965. Pledgee entitled to expenses. — ^The pledgee 
is entitled to charge the debtor with whatever reason- 
able expenses are incurred in caring for and preserv- 
ing the security Thus, where a policy of insurance 
was pledged, the pledgee was allowed to charge in 
account the premiums paid by him during the con- 
tinuance of the pledge. 

§ 956. Pledgee may assign. — ^The pledgee may 
assign the debt and the property pledged for its se- 
curity; but not the pledge without the debt, unless 
it is otherwise agreed. An assignment of the debt 
carries with it the pledge, which, like a niprtgage, is 
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a more incident thereto Ho, he may ie]>hMl{jie (ho 
thing pledged and the original pledgoi <*an not re- 
cover it witliout llr&t having paid or londered his 
debt The pledgee can assign no gi eater interest 
than he himself has, and the socoiul pledgee 01 as- 
signee will take subject to all equities existing be- 
tween tlic original pledgor and pledgee, unless, in 
the ease of negotiable paper, he is a holder for \alue 
without notice within the meaning ol the law mei- 
chant, or the pledgee has been clothed with such an 
apparent title that the pledgor is estopped to assert 
Ins rights 

§ 057 Rights aud liabilities of pledgee of stocK. 
— We have seen that sliares of stock arc eftectuallv 
pledged by a transfer of the legal title to the pledgee * 
In general, therefore, the pledgee in whom tlie legal 
title is thus vested is subject to the same liabilities 
and has the same rights as other shareholders, except 
that he has no right, as against the pledgor, to vote 
upon the shares. 

The pledgee who thus holds the legal title ispnwa 
facie entitled to dividends, both as against the cor- 
poration and his pledgor; though if it be agreed that 
the pledgor may draw them, the corporation having 
notice of such agreement must probably respect his 
rights. 

Tlio pledgee of shares has no right as against the 
pledgor to vote upon them. But if the stock be reg- 
istered in the name of the pledgee, the corporation, 
if witliout notice of the pledge contract, may receive 
his vote, otherwise it is bound, in tho absence of 
statute, to accord to the pledgor the rights of a stock- 
holder. Statutes in many of the states declare the 
rights of those holding stock as security or in a rep- 
resentative capacity 

The pledgee is not bound to hold and return the 
identical shares pledged. It is enough if he keeps 
on hand at all times during the pledge contract, an 
§948 
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equal number of shares of the same seri< 
company ^ If the pledgee does this, a sa 
of the shares originally pledged will n 
a conversion. 

§ 958. Enforcement of the contract.— 
on default by the pledgor, may resort to 
remedy by suit to recover the debt with 
to the pledged property, unless he has sp< 
to do so. Nor does recovery of judgmei 
discharge the pledge, though it discha: 
by way of merger. So, the pledgee mj 
property of the pledgor, other than • 
pledged. If he attaches the pledge its^ 
he must rely upon the lien of the ath 
not of the pledge, for the latter is waiv< 
ment. 

§ 959. Sale at common law. — It is cl 
at common law, that the pledgee of tang 
may, upon default, without resort to L 
sell the pledge at public auction upor. 
pledgor reasonable motice to redeem ► 

In general, the power to sell after def; 
fied, in the absence of an agreement to i 
by three imperati ve conditions : ( 1 ) Th 
prior demand of payment; (2) a prior 
time and place, of sale; (3) the sale mui 
lie auction. . . 

§ 960. Demand and noticoi-— A dem 
ment is always necessary where the debi 
call, or * * when demanded, ” or upon^ 
ing of spine event within the sole knovi 
pledgee. But even where such, demand 
sary;: notice of the time and place of sale 
unless, ,su.ch notice has been waived ,b; 
The object of thip notice is- to give, the p] 
portnnity, to attend and see that the sale. : 
ducted, to enhance the price by obtain 
'.and . tP redeem the,: goods -if; he is' able 
^ CoCtrai'ih MBBSJichasetts ' and Michigan , ' ; 
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Such notice may be waived by an agreement of the 
parties. It need not be in any particular form, and 
may, no statute to the contrary, be oral as well as 
written. The safest coarse in all cases, however, is 
for the pledgee to serve formal notice in writing. In 
a number of states sales of pledged property are reg- 
ulated by statute. 

§ 961. Halos ander powers. — Whether given in a 
pledge or in a mortgage, a power in the pledgee or 
mortgagee to sell upon default is deemed to be a 
power coupled with an interest, and hence can not 
be revoked by the pledgor or mortgagor, and passes 
to the representatives of tlie pledgee or mortgagee. 
Quite frequently the pledgee is expressly given a 
power to sell upon default at public or private sale 
without notice to the pledgor. But whatever dis- 
charges the debt terminates the power. Under such 
a pow’er the pledgee should not, if the pledge be di- 
visible, sell more than is necessary to satisfy the 
debt. Neither can the pledgee, directly or indirectly, 
pui'chase at his own sale. If he does so the pledgor 
may still redeem. 

§962. Foreclosure in equity. — Formerly the 
pledgee’s only remedy was by suit in equity for a 
foreclosure, and authority to sell the pledge. A 
pledgee may still in all cases, at his option, sue in 
equity to foreclose the pledge, and he should do so 
whenever the pledged thing is of considerable value, 
or his rights or powers are questioned, for a sale with- 
out dectee might be open to the charge of unfairness. . 
So, if it is impossible to give notice to the pledgor, as, 
where he is absent or his whereabouts are unknown, 
or the property is intangible, a foreclosure in equity,; 
is, or may be, the sole remedy., 

§ 963; Suiqdus belongs to pledgoiv-DeMeiicy.--- 
Whenever the pledge is satisfied, either by a Judicial 
, or libn-judieial sale, the surplus beyond the debt, in-; 
terest, and expenses of sale belongs to the pledgor. 
.If the proceeds of the pled jged property are insufii”, 
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dent to pay tlie clol)i, tlio pledgee may recover the 
deficiency from tlio pledgor 

§ 964. Pledgee’s remedies — Negotiable paper. — In 
the absence of a power of sale contained in the 
pledge agreement, the pledgee negotiable paper 
can not, like the pledgee of tangible property, sell 
the pk'dge at maturity, but must hold it and collect it 
when it falls due. But the rule is founded upon the 
convenience and presumed intention oi the parties, 
as such securities have no certain market value. 
Hcncc, in the case of long time coupon bonds and 
other securities that are not expected to mature till 
much later than the debt, a power of sale may he 
presumed. 

If theie are no defenses available against his 
pledgor the pledgee may, if he holds the legal title, 
sue in his own name and recover the full amount of 
the paper, holding the surplus beyond his debt, in- 
terest and costs, as trustee for the pledgor If there 
are equitable defenses available against the pledgor 
the pledgee may, provided he is a hona fide holder for 
value, ^ recover, free from such defenses, the amount 
of his^debt, interest and costs. As to the excess, ac- 
cording to the weight of authority, he is not a holder 
for value and may be met by any defenses available 
against the pledgor. 

§965. Diligence in collecting. — ^The pledgee of 
negotiable paper is bound to use due diligence in 
collecting it, and such diligence is substantially the 
same as is required of an attorney or other agent for 
collection. 

§ 966. Remedies upon pledge of stock. — In gen- 
eral, these are practically the same as in the case of 
pledges of tangible property. Both corporate stocks 
and bonds may be sold upon default, after demand 
of payment from the pledgor and notice of the 
pledgee’s intention to sell, or the sale may take place 
under a decree of foreclosure, or under a power. 
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^ ‘.)f)7 Eviiuiii:uishin(Mit of plodw. — llu' o\tm' 
giiihlimeiit. ot thoplodu,o olhorwise fouu losiiie 

rind sale may lak(3 place in various ways, llms: 

(n) Payment — Wluitever cxtniguislieb Hie debt 
extiui»ui&liei3 the pledge Tlence, paymoni, accord 
and riatisf action, release, and the like, terminuto the 
hOCLiriiy and entitle the pledi»or to a letiirn of the 
property. 

(h) Tender — A teudei ot Uie pledge dt'ht at ma- 
turity evliiiguishes the pledge, even though such 
tender is not kept good It must bo kejit good, lunv- 
ever, in order to stop interest and throw tlie costs on 
the creditor, who may still recover the debt by ai'- 
tion, though he can not resort to the pledge A 
tender after default, if it includes interest accrued, 
will terminate the pledge. But such toiidor must be 
made before a lawful sale of the security, and must, 
according to many authorities, be kept good 

(e) Loss or destruction of the pledge — If the 
jdedge property is lost or destroyed the security is at 
an end. The debt, however, is not affected unless 
the loss was due to the pledgee’s negligence or fault, 
though where he is in fault the debt is extinguished, 
at least to the extent of the value of the pledged 
thing 

(d) Surrender of possession.^ 

(e) Statute of limitations — ^The mere fact that a 
debt is secured by pledge will not prevent its being 
barred by the statute of limitations. But even 
though the debt is barred, the pledge security is gen- 
erally held to be unaffected. 

^ Ant^, § 940. 



CHAPTER LIII. 


EXCEPTIONAL BAILMENTS 

§ 968. Exceptional bailments in general. — We 
now come to a class of bailments, which at least one 
writer has distinguished as cccceptional Usually, the 
bailee, whether engaged in receiving the goods of 
others as a regular occupation or only as a casual em- 
ployment, is not bound to deal except with persons 
of his own selection. But the business of some bailees 
is so intimately connected with the convenience and 
welfare of the general public that they can not choose 
their customers, but must, within certain limits, treat 
all alike who offer to deal with them, and are held to 
a degree of accountability far exceeding that of ordi- 
nary bailees. The two principal bailees of this class 
are common carriers and inn-keepers. 


Camera of Goods. 

§ 969. Carriers in general. — Contracts for the car- 
nage of personal property are the most important 
class of transactions that fall under the head of 
bailments. How little that clothes, feeds, warms 
and comforts us is found or is produced where it is 
wanted for use. If manufactured where it was pur- 
chased, at least the materials of which it was made 
were probably brought from some more or less dis- 
tant place, where they were made, or grown, or dug 
from the earth. In fact, next to the finding, raising or 
manufacturing of commodities, the carrying or trans- 

( 428 ) 
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poitation of them to the ihatt**? whoie tliej aie needetl 
lor eoiibuiuption is the most important ol econoniK 
processes Illii gaged in the biisineba of cariynig are 
the great network of railwaj^s with which the conn liy 
ib eoveied, and the multitude of watercraft plyiitg 
upon the seas, lakes and rivers, with the vu^t capital 
invebted and Ihethousandaof men employed in then 
operation, beside the many minor earners whoooeou- 
veyaneob bwarm in cities and towns 

§ 970 Bailinont principles apply. — From tirst to 
last, through the great change^ 111 the methodb of 
transpoitation, baihnout principlob have been applied 
to the caniage of goods, for always, unless the car- 
rier transports his own property, the carriage of goods 
iiivohes their delivery by the owner to the carrier, 
w’ho contiacts to deliver or account for them accord- 
ing to his agreement or the directions of his cub- 
tomor 

§ 971 Kinds of carriers — Common carrier defined. 

— Carriers are of two general sorts : (1 ) Private car- 
riers, and (2) Common or public earners, A private 
carrier is one who canies only occasionally and not 
as a public business or employment A common or 
public carrier, on the other hand, is one whose reg- 
ular {‘ailing ot business it is to carry chattels for all 
Avho choose to employ and remunerate him 

^972. Private and common caiTicrs distingnislicd. 
— Carriers without hire and more private and occa- 
sional {’arriers are governed by the general principles 
of imilment law previously discussed, and negligence 
in some degree, or fraud, is at the basis of their lia- 
bility. Neither arc they bound to serve all who offer 
to employ them, but may arbitrarily refuse to deal 
except with chosen customers. 

Tlie common carrier, on the other hand, exorcises 
a public employment to which public policy has an- 
nexed some peculiar and burdensome duties and re- 
sponsibilities. Those may bo generally slated as fol- 
lows 
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(1) A duty to accept and carry, without discum- 
uidtioii between individuah, up to the limits of Ins 
facilities, all goods of the kind that he proles'ses to 
carry, provided Ihey aie offeied in proper condition 
for cairiage, aiid his reasonable charges, if he so de- 
mands them, arc paid in advan(‘e 

(2) A duty to cairy and deliver the goods safely 
and with reasonable dispatch according to the direc- 
tions of the ship])er, unless he is prevented from so 
doing by one of the following causes 

(1) By the act of God or the public enemy ^ 

(2) By the act of the shipper himself ® 

(3) By the public authority ® 

(4) By the inherent nature or vices of tlie thing 
carried/ 

(5) By some cause against which he has stipu- 
lated by a special contract with the shipper, just and 
reasonable in the eye of the law 

Except as to those causes, the carrier is said to be 
an insurer without the privileges of an insurer, and 
it is no excuse that he was robbed by superior force, 
or that the goods were burned by fire set by others, 
or were lost or injured by collision due to the negli- 
gence of third parties. 

This strict rule of liability is said to have origi- 
nated in public policy, for the protection of shippers 
against the fraudulent and wrongful acts of the car- 
rier in combining with thieves and others to defraud 
the owner. But the reason for the retention of the 
rule in modern times is probably more general, be- 
ing founded upon the great public importance of se- 
curing care and diligence from common carriers in 
the performance of duties in the highest degree es- 
sential to the public welfare.® 

But who are common carriers and burdened with 
this peculiar and onerous liability? 

1 Post, §§ 989, 99J *Poat, § 992. » See, also, post, § 996. 

*Posi, § 998. *PosS, |§ 994, 995 
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§ M'io Who are <*oiiimoii currlors. — Raiho.ul com 
jumicb ooiHluclini' oidinavy < oiainoK isil hues au* 
nlwajs coinnicm c.'uiiois, and the same tine of dis 
patch and last tien^hl lines nine b, though thej do 
not own the cais and load lh<Mn‘“cd\<‘s, t ii£>a£ie in 
liati jjoitin^ fi j['h{ throufi^h tlie ayency and o\or the 
Inu'^ ot olhc 1- 

Within th(‘ sanio piiiiciple cvpres^ eoiii[>anies are 
< onnnon taii'ci'', and so ol city cxpies'^ineii who 
c ai 1 y ooocK and l»<i<>c.aii,c lo and lioni iail\\a> statunis, 
jn’i'nde houses and liokls Owneis ut land \chi(h*s 
not ein])h\\ed upon any lived line, but eai lying tioin 
place to place m the noiglihoriiood, as expressman, 
(•alters and draymen, are common c’arrieis if they 
hold theniselscs out generally to carry tor hire, and 
vcs'^els engaged in general carrying, whether pro- 
pcdled b) steam or sails, are common oanieis, and 
so ol canal companies and lightermen, baigomenaiid 
hoymen on the lakes, ri'vors or sea 

§ d7 1. Employiiient piihltc in nature. — In general, 
no one will he held liable as a common c'airier, un- 
less he has in some way held himaell out to the pub- 
lic as ready to carry for hire as a business, goods of 
the sort he professes to carry. A mere occasional 
undertaking to carry goods will not make one a com- 
mon curlier. 

§ 1)75. What hound to carry and where. — Probably 
no carrier professes to carry goods of every Mud, but 
only those of certain kinds or descriptions. A com- 
mon currier is bound, therefore, to receive and 
transport goods ot the kind only that he professes to 
carry, and no action can be maintained against him 
for refusal to carry goods of h diffeient kind. 

Neither is the carrier bound to carry by other than 
his customary means and route, though he may, by 
special contract, bind himself to do so. 

§ 976. Carriage must be for hire. — One is liable 
as a common carrier only when working for his hire 
If nothing is to he jiaid for the carriage, the carrier 
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1 ^ liable ouly for negligence, and not afa an insurer 
But it IS not necessary that the price of carriage be 
paid 01 tendered in advance If the carrier receives 
the goods upon an express or implied promise of 
compensation he is chargeable as a common carrier 
Neither need the compensation be paid or promised 

such by name. Thus, where giain was shipped 
111 sacks, it was held that an agreement to return the 
sacks without charge was not for gratuitous carriage, 
but that the sum paid nominally for the carriage of 
the grain covered also the carriage of the empty 
sacks 

§ 977. When the carrier’s liability begins — Deliv- 
ery for carriage. — ^Tiie liability of the carrier with 
respect to the goods begins with their delivery foi 
transportation, to him or to his agent authorized to 
receive them. Thus, merely bringing goods onto 
the premises of the carrier without notice to the ear- 
lier or his servants is, in the absence of express con- 
tract, usage, or a course of dealing between the par- 
ties warranting such delivery, insuflBcient to charge 
the carrier So the delivery must be for immediate 
transportation in the usual course of business, and if 
the goods are delivered to be stored for a certain 
time, until further orders, or until something is done 
to prepare them for carriage, the carrier, in the 
meantime, is a mere warehouseman and liable only 
for loss or damage occasioned by his lack of ordinary 
care. 

But the carrier is liable as such the moment the 
goods are delivered to him for immediate transporta- 
tion. They need not be in actual motion, or even 
laden on board his vessel or car 

§ 978. Befasal to accept and carry. — ^Though the 
common carrier must, in general, accept and carry 
what is offered or respond in damages, it is good 
ground for refusal that the goods are not of the kind 
that he professes to carry, or are improperly packed, 
or are of a dangerous character, and would subject 
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his A oliu’le, 01 other freight, 01 his pnssengers, or 
even strangers, to risk of injury, or that the way i&, 
at the tunc, exposed to extraordinary dangers, as 
from mobs or rioters. So it is a good defense to an 
action for refusal to carry, that from unexpected 
temporary causes or press of business it is impossi- 
ble for him to carry at the time when tlio goods are 
offered, for he is not bound to increase his capital to 
meet such emergencies. 

§ 979 May demand freight in advance. — ^The law 
compels the earner to deal with the public and leaves 
linn no choice ot customers. But it docs not bind 
him to deal on credit, and he may lawfully refuse to 
carry unless freight is paid in advance 

§ 980 Waiver. — If, in any of the toregoing cases, 
the carrier receives the goods for transportation with- 
out insisting upon the right to refuse them, he will 
be deemed, as a rule, to have waived it, and will be 
liable as a carrier accordingly 

§ 981. The bill of lading. — No receipt, bill of 
lading, or other writing is required to make the car- 
rier liable as an insurer of the goods, provided they 
have been delivered to and accepted by him for pres- 
ent carriage. In practice, however, the carrier’s con- 
tract is usually embodied in some sort of written in- 
strument, by which he attempts, with more or less 
success, to limit or throw off the harsh conditions of 
the common law.^ These contracts assume somewhat 
different forms and are known by different names. 
If the carriage is by water they are called bills of 
lading, if by land, they are called receipts. They 
are the same in effect in either case, being intended 
to evidence the true intent of the parties. In both 
cases they contain a description of the goods, ac- 
knowledge their receipt, in good condition or oth- 
erwise, as the case may be, name the shipper and 
consignee, state the terms of carriatu* u d such qaal- 
^ PoUf § 996 et seq. 

Com. bAw--28. 
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ificatious of the carrier’s liability as may be agreed 
upon between the parties, and contain a contract to 
carry the goods to their destination and to there de- 
liver them to the consignee or his order The term 
“bill of lading” will be used hereafter to signify any 
contract of carriage, whether by land or water, hav- 
ing the above named characteristics 

§ 982. Both a receipt and a contract. — A bill of 
lading is both a leceipt and a contract. As a receipt 
it IS p? ima facie evidence that the carrier has received 
the goods, but like other receipts it may be contra- 
dicted by oral evidence So far as it is a contract the 
rule as to other written contracts applies, and it can 
not be varied or contradicted by paiol. 

§ 983. Authority of agent to make. — ^The carrier is 
bound only when the agent who signs a bill of lading 
is expressly or impliedly authorized to do so. It is 
generally held- that a shipmaster or other agent of a 
carrier has authority to sign only for goods put on 
board or delivered for transportation, and that bills 
acknowledging the receipt of goods never actually 
received for carriage are nullities, even in the hands 
of bom fide holders. But the contrary is held in 
some states in favor of bona fide holders who pay 
value for bills of lading, believing that they repre- 
sented goods actually shipped.® 

§ 984. Recitals as to condition of goods. — ^The 
usual recital in bills of lading that the property is 
received in good order is held to have reference only 
to the external appearances, either of the goods them- 
selves or the package enclosing them. The carrier 
is not liable if the goods are damaged through natural 
decay, or were wasted through unskillful or improper 
packing, unless he knew of the vice or defect in the 
thing or package, and failed to use proper and usual 
precautions by which the loss could have been 
avoided.^ 

§ 993 . 

•This is the rule in New York, Illinois, Pennsylvania, SZanaas 
and Nebraska. 
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ih(' uodti' and llnMi weight and vahit, i! -itated in tin 
bill ot lading, aic biiidnig on the eaiiioi in the ab- 
beiue of any qualilying woids or pluasos But it the 
wolds “weight, conlontto or value unknown” ,no an- 
nexed, the earrici is not bound for any parlioiiljM* 
weight, eontonis tn kind, but only tor the goods 
aetu.illy received 

t) hSd Ho\i far Uilis ot lading are negotiaMo. — It 
lb bonietiUK"' b.ud tluit bills oi lading are negotialile 
But they are not negotnible in the stiietly eoinniei- 
eial sensi' ot llio teiin, likehilb ot o'cliange oi prom- 
isboiy notes They a^e U'^signahle, howevci, and an 
so fur a rejnv-jenlative oi symbol ot the goods that 
tbeir transfer is equivalent to a delivery of the goods 
thoinseUes But even tbe hima fide purebaser of a 
bill of lading geN no title against tbe true owner 
where the bill was lost by the latter or was stolen 
from liim, or the bill itself was issued foi goods to 
ubich the eoubigiior had no title An absigument 
ol the bill, bowe^er, to a 6o/m fidt holder tor value 
cuts oft the \end()r’s right of stoppage in irauftitu ^ 

§ 987. Coiiiiectiiig carriers. — A earner is not 
bound to accept goods tor carnage beyond tbe termi- 
nus ot his own line, though he may by special con- 
tiaet agicp to do so Having agreed so to carry, he 
is bound lor the whole distance, all connecting lines 
being deemed his agents, for whose deiauUs he is 
answerable to the owner of the goods But wdiat 
shall be considered a contract for through transpor- 
tation is a question upon which the courts arc disa- 
gr(‘td It is held in England and in some states 
that acceptance of goods directed to a point beyond the 
cariier’bownliuc is, in the absence of an express stip- 
ukition to the contrary, a contract for through transpor- 
tation rendering the first carrier liable for tbe wdiole 
diblance. But the majority of our court* bold that, 
in the alisence of any special contract for through 
* Anti, § 86a 
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carmage, the carrier is liable only for loss or dam- 
age occurring on his own line, and if he safely car- 
iiefe and duly delivers the goods to the proper con- 
necting carrier, he is not liable for any loss afterward 
happening to them from whatever cause. What 
amounts to a special contract for through carriage lu 
the jurisdictions last mentioned is not the subject of 
any positive rule. The fact that the initial company 
named and collected a through rate has been held to 
be relevant on that point. In those states where the 
English rule prevails, the carrier may, by express 
stipulation, limit his liability to his own line. 



OHAPTEE LIV. 

carrier’s liability during transit. 
Preferences and Facilities. 

§ 988, Liability at comiitoii law. — By the common 
law, as elsewhere staled, the common carrier is an 
insurer of the goods he carries against loss or dam- 
age from any cause save the act of God or the public 
enemy. To losses arising from the act of God or the 
public enemy, however, the carrier is not liable, and 
to these has been added, in modern times, exemption 
from liability for losses arising : ( 1 ) From the act 

of the public authority; (2) Prom the act of the 
shipper , ( 8 ) From the inherent nature of the goods. 

§ 989 Act of God. — ^The carrier is not responsible 
for looses occasioned by the act of God unless he has 
expresaly agreed to assume the risk of loss by that 
cause The phrase, “act of God,” is hardly suscep- 
tible of a definition which will be generally accepted. 
It is nearly synonymous, however, with inevitable or 
unavoidable accident, when such accident is in no 
wise attributable to human agency, nor to the fault 
or negligence of the carrier. Thus earthquakes, tor- 
nadoes, lightning and flood are clearly acts of God, 
and the carrier is exonerated from loss by reason of 
them where his negligence did not contribute to 
bring the property within their operation. But loss 
})y fire, unless caused by lightning, is not due to the 
act of God. So of the explosion of a boiler. But a 
snowstorm of such violence as to prevent the imnning 
of trains has been held to be the act of God. 

(437) 
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It mu&t be lenienibtied, liowevei, tlidt where 
the negligence of the carrier concurs with the act of 
God in producing the loss, he is liable. Thus, for a 
ferryman to start across a stream when a dangerous 
wind is blowing, or for a master to start on a voyage 
with an unseaworthy vessel, is negligence. 

§ 990. Loss by act of Ood after delay, — When, 
after a negligent delay by the carrier, the goods are 
lost by an act of God, the courts of New York and 
some other slates hold the carrier liable, provided 
the loss would not have occurred but for the delay. 
But in other courts the carrier is not liable unless 
his negligence beyond the delay was the proximate 
cause of the loss The same principles doubtless ap- 
ply in all cases where the loss was due to an excepted 
peril, whether the exception was created by law or 
the special contract of the parties. 

§ 991. Same — Public enemy, — Losses caused by 
the public enemy fall, not upon the carrier, but upon 
the owner of the goods, provided, always, the carrier 
has been duly diligent in the discharge of his duty. 
Pirates and belligerents are alone public enemies. 

Mobs, rioters and strikers are not ‘‘public ene- 
mies” within the meaning of the law^, and the carrier 
is liable for losses caused by their violence unless he 
has contracted for a more limited liability Neither 
are ordinary thieves or robbers, whether upon land 
or watey, included in the phrase. But while the 
carrier is liable for goods destroyed by rioters or 
strikers, he may not be liable for mere delay caused’ 
by their interference. 

§ 992. Public authority. — ^If the goods are dam- 
aged or destroyed by the public authority, as where 
goods infected with contagious disease are seized and 
destroyed, the carrier is not liable. Where the goods 
are taken from the carrier upon valid legal process 
against the owner, the carrier is, by many decisions, 
discharged. But it is the duty of the carrier in 
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\\i*o30 hand's }>;o<)d*5 aro attaclicd io t;is« (Ik' ouihh' 
pitiiupL iiotico ol Ihc facts. 

^ UDo. Act of owner. — ^Every man must boar the 
eoiiseq lienee of his own fraud and folly, lleuco, if 
by bis own fraud or lutermoddling Ihc owner has 
lirought the loss upon hinihelf, bo can not recover. 
Thus, li a box or package is delivered to a carrier so 
disguised, wlietlicr by design or not, as to resemble 
n box or package such as usually cou tains articles ol 
little or no value, whereby the carrier is misled, lie 
uiU usually bo liable, at most, for the value of suth 
articles as lie had reason to suppose ho was handling 
iSo, where the owner of the goods has accompanied 
them and has meddled with them, or has undertaken 
to direct liow they shall be carried, or has nnskill- 
fully packed or loaded them, or has misdirected them, 
the carrier will be exonerated for all liability for 
losses due to such intermeddling or carelessness of 
the owner. But where the carrier receives goods 
which he knows are improperly packed, he must 
handle them with due care in view of their known 
condition. 

§ 094. Lo.ss caused by the inherent nature of the 
goods. — For losses caused by the inherent nature, 
vice, dcieid or infirmity of the property carried the 
carrier is not liable, if not himself in fault. This 
principle applies to natural decay of fruits and vege- 
tables, evaporation or fermentation of liipiids, and 
the vicious and refractory nature of live .stock. 

^ 995. Same — ^Live animals. — ^The liability of 
common carriers of live sto(‘k is said to differ essen- 
tially from that of the carrier of inanimate property. 
In fact, it has been questioned whether a carrier of 
live stock incurs the liability of a common carrier at 
all. But it is now quite generally conceded that a 
carrier of animals is liable as a common carrier, ex- 
<*opt for losses caused by their peculiar nature and 
pi'opensities. Bid where an injury has happened to 
them, it is competent for the carrier to show that it 
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occuned through the “proper vice” of the animah, 
as where they become frightened and trample upon 
each other, cyr fall down and are trodden under foot, 
or gore each other, or die from heat or cold, or from 
fright, or from refusal to take food. But the carrier 
IS hound to take such reasonable and prudent care of 
the animals as their known wants and propensities 
demand. So where hogs, through overcrowding, 
became heated and the earner, when informed of the 
fact, neglected to apply water to them, alleging that 
his pump was out of repair, he was held liable 

The carrier must feed and water live animals, un- 
less the shipper or his servant accompanies them to 
look after their wants. Even in the latter case the 
carrier must afford reasonable facilities and oppor- 
tunity to feed and water 

Contracts Limiting Carrier’s Liability. 

The carrier has striven from the first to throw off 
the extraordinary liability cast upon him by the law. 
This he may do to some extent and within limits to 
which public policy sets the bounds; and there is 
now scarcely a receipt or bill of lading which is free 
from terms limiting or designed to limit the carrier’s 
common law responsibility for loss or damage to the 
goods. 

§ 996. Special contract — Stipulations against neg- 
ligence. — Except in a few states where statutes for- 
bid, the carrier may, by express contract with the 
shipper, limit his liability for loss or damage to the 
goods, provided such contract be “just and reason- 
able in the eye of the law.” And it is held by the 
courts of this country, with few exceptions, that the 
earner can not, by any form of contract or agree- 
ment with the shipper, exempt himself from the lia- 
bility for the negligence in any degree of himself or 
his servants or agents, for such contracts are not just 
and reasonable in the eye of the law. This rule ap- 
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pill *5 both to cariiei’fc) ot goods and cann i‘- of p.issoii- 
gcrs But be may oxeuiid liimselt iroin luilulily lor 
lofab or damage by lire or robbery, or for loss caubod 
by delays due to mobs, rioters oi strikers, provided 
his own ntgligpiice or wrong is not a contributing 
cause Whenever, therefore, the (ontract of car- 
riage provides that the carrier shall not be liable for 
loss 01 damage to the goods from ceitain specified 
causes, Us file, thett, collrsiou, riots, strandrng, and 
the like, the lau substantially aimeves the words, 
“ piovidcd the loss by any of those causes he not due 
to the negligence of the carrier himself If it were 
otherwise the public would be at a great disadvan- 
tage, and the opportunities of the carnei to violate 
his duties might be multiplied indefinitely. A few 
courts, however, allow tlie earner b}’ -express con- 
tract with the shipper to limit his liability for the 
negligence of his servants, provided such negligence 
is not gross or willful But even such general teims 
of exemption as that the “carrier shall not be held 
liable for loss or damage,” will not be construed 
as extending to losses caused by the negligence of 
the carrier or his servants or agents It is settled 
law of New York, however, that the carrier may, 
by contract,' relieve himself from liability for the 
personal negligence of his servants, provided the 
language ot the contract is clearly intended to have 
that effect 

§ 907 Stipulations as to value of goods. — Con- 
tracts often provide that the carrier shall not be liable 
beyond a certain specified valuation unless the ship- 
per shall, at the time of the delivery of the goods, 
set a higher value upon them and pay an additional 
sum for carriage proportioned thereto. Such limita- 
tions are effectual where tlie loss is not due to the 
negligence of the carrier or his servants. Where the 
loss is due to such negligence, however, many cases 
hold that the carrier must answer for the full value 
of the goods But where a valuation is fixed in ad- 
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vdiiee by a contract ftiii ly and fully made with the 
fcliipper, with a late of freight based on such valua- 
tion and intended to procure a due proportion be- 
tween the amount for which the carrier may be held 
liable and the amount paid for transportation, and to 
protect the carrier from extravagant and fanciful 
valuations, the carrier can not, by the weiglii of au- 
thority, be held for more than the agreed sum, even 
when the loss or damage was due to his negligence or 
that of his employes. 

^ 998. Form of special contraci — Notice. — Except 
ill Pennsylvania and North Carolina it ?s the well 
settled general rule that the carrier can not, by mere 
notice by advertisements or placards, limit his com- 
mon law liability, even though the contents of such 
notice are known to the shipper, unless the latter 
especially assents to be bound As an apparent ex- 
ception to this rule, the carrier may qualify his liabil- 
ity by a general notice to all who may employ him of 
any reasonable requisitions to be observed on their 
part in regard to the manner of entry and delivery of 
parcels, and the information to be given him of their 
contents, and the like, as, for example, that he will 
not be responsible for goods above the value of a cer- 
tain sum, unless they are entered and jJaid for ac- 
cordingly, These matters the carrier has a right to 
know in order to fix his charges and to determine the 
extent of his risk and the precaution to he taken . 
But many cases hold that such notice, or even a spe- 
cial contract limiting the carrier's liability to a stip- 
ulated sum, will not prevent a recovery of the full 
value where the carrier has been negligent. 

§ 999. Burden of proof. — It is generally held that 
the burden is upon the carrier to show that a loss 
was occasioned by a peril excepted by the special 
contract. When he has done so, however, he is pro- 
tected, unless the shipper can prove that the carrier’s 
negligence was a contributing cause Tn a few states 
the burden of proof is on the carrier to show that he 
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was not guilt) ol want oi due eaie, uvea when the 
lobis 1 ^ shown to have arisen from an oxt opted peril. 


Caruer’s Dufy Touching Tramportation. 

§ 1 000 Facilities and preferences. — A eommon 
carrier is bound to furnish himself with such leason- 
able appliances and facilities for carrynig as wiU 
enable him to take care of the tniftic which may 
reasonably be expected to be oifered But he is not 
bound to provide in advance for any unusual press 
ol business not reasonably to be expected ^ And ho 
may, where such pressure occurs, decline to receive 
until the pressure is removed 

He must provide safe and suitable vehicles in view 
of tlie particular kind of service he professes to per- 
form. If he has neglected this duty, not even his 
special contract will protect him If lie carries by 
water he impliedly warrants that his ship is sea- 
worthy, and if he carries by land he must furnish 
vehicles safe and sufficient for the purpose intended 
The carrier is hound also to provide suitable ''ta- 
tional facilities, including approaches, platforms, 
warehouses, and the like, and including, if he carries 
live stock, varrls, gates and other appliances neces- 
sary to its safe receipt and delivery 

§ 1001. Diserimination iii rates. — The common 
carrier is entitled to charge a reasonable rate for car- 
riage and no more And without going to the length 
of <=taying that it would be unlawful for the carrier 
under all circumstances to carry the goods of some 
for an unreason ably low rate, or even gratuitously, 
it may be affirmed, as a general rule, that the carrier 
can not, even at common law, unreasonably discrim- 
inate in the matter of rates, either by charging more 
than a reasonable rate to some, or less than a reason- 
able rate to others, with a view to create or with the 

I hue, §978. 
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effect of creating a monopoly and destroying Uk busi- 
ness of those less favored. The duties of carriers in 
this regard are the subject of statutory regulation in 
England and many of our states, as well as by a law 
of congress known as the inter-state commerce act.‘ 

§ 1002 Time and order of carriage. — All who ap- 
ply are entitled, in general, to have their freight 
carried in the order in which it is offered without 
partiality or favor But in many cases tlie prefer- 
ence may, and even should, be given to perishable 
freight. 

So the carrier is bound to carry and deliver within 
a reasonable time. What is a reasonable time must 
depend upon the mode of carriage, the state of the 
weather, the amount of business, if there should be a 
temporary and unexpected influx of freight And a 
mere delay in carrying and delivering does not ren- 
der the carrier liable provided he has, under all the 
ciroum stances of the case, used due diligence. But 
it is the general rule that in cases of delay or acci- 
dent to the goods, the carrier is bound to preserve 
them and give them such care and attention as will 
prevent further damage. 

^ The latter act is authorized by the clause in the federal consti- 
tution giving congress power to regulate commerce with foreign 
nations, among the several states, and with the Indian tribes. 
It applies to transportation by rail, or partly bv rail and partly by 
water under a common control, management or arrangement for 
continuous shipment from one state or territory to another, or to 
a foreign country, etc , but not to carriage of persons or property 
wholly within one state and not shipped to or from a foreign 
country, from or to any state. It prohibits and defines unreason- 
able rates and charges, forbids “pooling," provides for published 
rat?>s and charges, and establishes a commission for the enforce- 
ment of its provisions. 
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OF THE carrier’s DUTY TO DELIVER — HIS COMPEN- 
SATION AND LIEN. 

§ 1003. Duty to deliver — lu general. — ^The last 
duty of the carrier is delivery, and to make it, unless 
prevented by the act of God or the public enemy, or 
by some risk expressly excepted in his special con- 
tract, is an implied term of his agreement with the 
shipper arising out of the very acceptance of the 
goods. 

§ 1004. To whom. — ^The delivery must be made to 
the consignee or his duly authorized agent. In the 
absence of any negligence, fraud or other default in 
the owner, this duty is absolute, and a wrong deliv- 
ery will not be excused by the fraud or imposition of 
third persons, or mistake of the carrier. A wrong 
delivery constitutes a conversion and renders the 
carrier liable for the value of the goods. 

§ 1005. Place of delivery — Bai&oads — Water car- 
riers — Notice. — Railways are not bound, in the ab- 
sence of special contract or usage, to deliver the 
goods to the consignee personally at his place of 
business or residence. Their cars move upon lines 
from which they can not deviate, and they must de- 
liver at their fixed stations. According to the Mas- 
sachusetts courts, the duty of the company is dis- 
charged by the safe deposit of the goods upon tiie 
platform or in the warehouse at the end of the tran- 
sit, and from the time of such deposit its liability is 
that of warehousemen and not of carrier, even 
though no notice of the arrival of the goods has been 

( 446 ) 
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given to the con&igneo/ It was held in New Hamp- 
shire, however, that the liability of the railroad com- 
pany continued to be that of a common carrier, not 
only until the goods were deposited in the warehouse 
of the com})any, but until the consignee was afforded 
a reasonable oi>portunity, with due diligence, to t«ike 
them away. This is said to be the rule, also, in 
Kansas, Kentucky, Ohio, Louisiana, Michigan, Min- 
nesota, New Jersey, New York, Tennessee and Wis- 
consin. And when the consignee lias been notified 
of the arrival of the goods and has had reasonable 
opportunity to take them away, the carrier is liable 
as a warehouseman for negligence merely, and not 
as an insurer. The general rules last stated apply 
to water carriers in all jurisdictions. 

§ 1006. Express companies. — Express companies 
now minis! or to the public convenience and promote 
the dispatch of business by carrying and making 
delivery, particularly of small and .valuable pack- 
ages, to the consignee personally. Though their 
main linos of travel are usually the same as those of 
the railroad and water carrier, and they use the 
vehicles of the latter, they are common carriers of 
such goods as they profess to carry. At unimportant 
way stations, where their business is so small as not 
to warrant the employment of teams, their obligation 
to make a personal delivery or tender of the goods 
may, perhaps, be excused; otherwise they must make 
personal delivery. 

§ 1007. Other incidents of delivery. — Goods are 
often sent, particularly by express, with directions to 
collect the price on delivery to the consignee. They 
are said to be sent C, 0. D. By accepting goods so 
sent the carrier undertakes to deliver to the con- 
signee only upon payment of the price, and becomes 
the shipper's agent to receive and bring it back, and 

^This rule is followed in IHinoia, Penn^lvania, Indiana, Iowa, 
Tennessee, Georgia, North and South Carolina, Missouri and 
California. 
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IS hfihlo j>r<)l)a])ly a common earner loi the .sjik* 
icturii of the proceeds The carrier is boiiiHl to 
afford the consignee reasonable oitportninly to in- 
spect the goods before accepting them. 

§ 1008 Exeiiscft for non-fleliveiy. — Wo have seen 
that the carrier is excused from making safe delivery 
where the goods are injured or destroyed liy certain 
risks or peiils elsewhere treated of at lougtli. But he 
may iuterpoHo other excuses, as. that the goods Aveio 
taken from him hy lawful judicial process against 
the owner, or wcie stopped in transit. 

§ 1000 Stoppage iu transit. — The right oi an un- 
paid vendor to stop the goods in transit is discussed 
elsewhere * The carrier is bound to obey the ship- 
per’s orders not to deliver the goods, and if be deliv- 
ers them to the consignee in the face of the shipper’s 
countermand he will be liable in damages. If he 
obeys, in good faith, tlie shipper’s orders to hold the 
goods, he will not be liable to the consignee, even 
though the stoppage proves unauthorized. After the 
right of stoppage is exercised, the carrier, holding 
the goods iu obedience to orders, is liable as a ware- 
houseman merely, but wdlh his lien for freight un- 
impaired. 

§ 1010. Adverse title. — It is an excuse for non- 
delivery that the carrier has yielded possession to one 
demanding the goods hy viitiie of paramount title. 
But the carrier can not, of his own motion, set up 
the fact that the title is iu a third party as an excuse 
for non-delivery. Such third party must have as- 
serted his rights. 

§ 1011. Kights of the carrier. — ^The carrier has a 
special property in the goods consigned for carriage, 
which, while the bailment continues, will justify 
him in resorting to whatever remedies an owner might 
pursue for their protection. If the goods be lost or 
injured through the negligence or wrong of a third 
’ Jbite, § 862, «« 
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party, the carrier may recover from such party, even 
to their full value, holding as trustee for the owner 
the excess over the value of his special interest. 

§ 1012. Bight to compensation. — The carrier is 
entitled to a reasonable compensation for his serv- 
ices. And he may demand its payment in advance 
as a condition precedent to the acceptance of the, 
goods, or he may recover it by action after his service 
is performed . 

As a general rule, freight is recoverable only on 
goods delivered, so that if a part of them have 
been wasted, jettisoned, or lost, even from causes for 
which the carrier is not responsible, he can recover 
only for those actually delivered, unless it appears 
that it was the clear intention that freight was to be 
paid on all delivered for carriage, regardless of losses 
on the way. 

If, however, the carrier is prevented without fault 
from making delivery by the act of the owner, who 
intervenes and prevents him from completing the 
whole journey, he may recover full freight. And if 
the goods have become worthless, he is still entitled 
to full freight, provided he is hot in fault and has 
i>ffered to ddiver them. 

§1018. Amount of freight— Shipper’s remedies 
for excessive freight.— The amount of freight may 
be fixed by statute, provided no charter rights, are 
'violated, or jby usage, or by express contract. In the- 
absence of statute, usage, or express contract, how- 
: everi the jury will fix a reasonable condpensation. 

If the carrier, when the goods are offered for car- 
riag^j demands whnt the shipper deems excessive 
freight, the latter may tender Vfint he. believes to be 
a reasonable compensation, and if the carrier then 
; refuses, to serve, the shipper ihhy sue him, for a breach 
' ; .o^ his, public duty.' A^carrier who has transported; 
' the gpdds pay in advance, is lia- 

■ : ; ; ble; in trover “or:; i'repleyinV if he. refuses to deliver 
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them at the end of the route upon tender of a reason- 
able sum; or the shipper may submit under protest 
to the carrier’s exactions, get possession of his goods, 
and then sue for so much of the payment exacted as 
was illegal and excessive.^ 

§1014. Who liable for freight. — The consignor, 
being the party with whom the contract for carriage 
is made, is liable for freight, unless the carrier has 
agreed to look exclusively to some other party. But 
the consignee is presumptively the owner of the 
goods and prima facie liable for the freight. Yet 
this presumption may be rebutted, as by showing 
that he is not the owner, unless he has, by a volun- 
tary acceptance of the goods, or otherwise, precluded 
himself from showing that he is a mere agent with 
respect to them. 

§ 1016. Freight paid in advance. — Freight paid in 
advance can be recovered back as upon a considera- 
tion that has failed in all cases where it could not 
be recovered by the carrier at the end of his journey. 

§ 1016. The carrier’s lien. — A common carrier 
has a lien for his freight and advances upon goods 
carried, differing in no im'portaht respect from other 
particular or specific liens given by the common law . 
It will be lost by the voluntary delivery of the goods 
, tp the consignee, though upon a delivery of a part of 
the goods the lien for the entire freight will attach to 
those still undelivered. But a delivery obtained by 
trick or fraud will not extinguish the lien, and the 
carrier inay reclaim the goods. The lien may be 
waived by an express Contract that the delivery shall 
take place before the payment of the freight. 

The lien of A last or connecting carrier extends to 
freight advanced to prior carriers. 

, The carrier’s lien has priority oyer the vendor’s 
right of stoppage, in; transit and the claims of thC 
geiieral. creditors of the owner or consignee. 
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Statutes in most of tlie states provide for the en- 
forcement of hens in general, and in some cases foi 
the enforcement of cairier’s liens m particular, usu- 
ally hy a proceeding to foreclose, or by notice, by 
publication or otherwise, and sale. 



CHAPTER LVI. 


CABRIERS OF PAfebENOERS — INNKEEPERS — TELE- 
GRAPHS 

Passenger Gamers 

§ 1017 In general. — Public earners may carry 
both goods and passengers, upon the same or dif- 
ferent conveyances Where both the goods and the 
person of the owner are carried, the carrier is as to 
one a earner of goods and responsible as such, as to 
the other he is a carrier of passengers In this lat- 
ter capacity the carrier is subject to liabilities quite 
diffeient fiom those which arise out of the carnage 
of goods The passengei i& endowed with intelli- 
gence, volition and the power of locomotion, and is 
therefore enabled, m some degree, to foresee and avoid 
danger, and if, by reason of his failure to exercise 
these faculties, he suffers an injuiy, he maybe with- 
out remedy on the ground of contributoiy negligence, 
even though the carrier be also in fault 

§ 1018 Not insurers. — While the carrier of pas- 
sengei s IS not an msurei of their safety, he is bound 
to take great caie for their protection, or, as has been 
variously expressed, “the most peifect care of a cau- 
tious and piudent man;'’ “the greatest possible care 
and diligence,” and the like The subject of pas- 
senger transportation is a large and important one. 
But a discussion, even of its leading principles, 
would crowd out matter of greater importance from 
a strictly commercial point of view For this reason 
the reader is referred to general works on the law of 
earners and to treatises on passenger carriers in par- 
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ticukr. With a brief consideration of the subject of 
baggage the topic will, therefore, be dismissed. 

1 1019 . Baggage generally. — The public carrier in- 
curs as to the passenger’s reasonable and ordinary bag- 
gage the same liability that he assumes with respect 
to goods carried as freight, though no compensation 
is paid him beyond what is included in the passen- 
ger’s fare. 

§ 1020. What is baggage. — By baggage is gener- 
ally understood such articles of personal convenience 
or necessity as are usually carried by passengers for 
their personal use, and not merchandise or other val- 
uables, although carried in the trunks of passengers, 
and which are not designed for such use, but for 
other purposes, such as sale or the like . What will be 
considered baggage in any case must depend, in great 
measure, upon the age, sex, condition, and circum- 
stances of the passenger, and the length, method, and 
object of the journey. It is not confined to absolute 
necessities of the passenger but nday include the 
books of a student, the gun of a sportsman, or the 
easel and sketch-book of an artist. So money to de- 
fray the expenses of a joulmey and carried in the 
trunk of a passenger, to an amount not exceeding 
what a prudent iperson would carry for that purpose, 
has been held to be baggage, though there are con- 
trary eases. Bullion and plate are not baggage,, nor 
are watches or jewelry unless intended to be worn on 
, the person, Articles carried for sale as merchandise 
and, the samples of traveling men are not baggage, 
.unless the carrier, knowing their nature, - receives 
them as :,siich. Articles, intended for presentation 
, to friends are not baggage. . 

§ 1Q21. Passenger retaining possession.— In order 
that ; a common; carrier may be liable as such the 
y. thing carried must be completely and entirely sur- 
; , , rendered to Mm. / Where, the passen ger assumes and 
y,y;;retaiua Mtire Any article of baggage thA 

npiliable as au iushrerj' but only for ueg- 
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ligei.ce. This rule usually applies to clothing in 
present use, to money or jewelry on the passenger’s 
person, and to a sachel carried in the hand. 

‘ § 1022. Passenger must call seasonably for bag- 
gage. — ^The passenger is allowed a reasonable time 
to call for and receive his baggage. Until such time 
has expired the carrier is liable as an insurer; after- 
ward he is responsible as a warehouseman only. It 
is frequently held that the passenger can not con- 
tinue the carrier’s extraordinary liability by neglect- 
ing to call for his baggage until another occasion or 
another day, when it is transported by the same con- 
veyance with himself. 


Innkeeperg. 


§ 1023. Definitions. — An inn, in the sense of our 
modern law, is practically the same as a tavern or 
hotel, and an innkeeper is defined as one who reg- 
ularly keeps open a public house for lodging and en- 
tertaining transient comers upon the general expecta- 
tion of his suitable recompense. One who supplies 
food only, and not lodging, is not an innkeeper. 

§ 1024. Duty to receive the public. — ^The common 
law duties of innkeepers are exactly similar to those of 
common or public carriers^ for both are bound to 
serve impartially, up to the limit of their facilities, 
all who apply to them for service in the line of their 
respective employments, and are liable to an action r 
for a refusal so to serve unless they have just ex- 
cuse therefor. 

,§ 1025;. Who are guests.—- To make a person a 
guest, he must have, the character of a traveler, and 
a traveler is nope the less a guest though he may 
have made with , the innkeeper a contraet for hoard 
hjf the week or 'mouth. But if one makes the inn 
his permanent home h^^^ lacks the charucter of a trav*; 
,,eier and is a hoarder nierely^ And title distinction 
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between a guest and a boarder is important, for, by 
the common law, the innkeeper is usually deemed 
an insurer of his guests’ property upon the premises, 
against loss or damage save by the act of God or the 
public enemy, and has a lien thereon for his charges 
With respect to the goods of a mere boarder, neither 
of these propositions hold good, though the place 
may be an inn as to those who have the legal charac- 
ter of guests.^ 

§ 1026 Innkeeper may limit liability. — An inn- 
keeper may, by notice brought home to the guest, 
declare that he will not be responsible for money or 
valuables not specially deposited with him, and such 
notice will protect him from liability except where 
the loss was due to negligence on his part But 
such notice must be shown to have been brought to 
the knowledge of the guest ; mere posting of it is not 
enough Statutes in several states, however, make 
such posting sufficient. 

§ 1027. The innkeeper’s lien. — ^The innkeeper has 
a lien upon and may detain the goods of his guest as 
security for his reasonable charges, not because he 
has enhanced their value, but because of the extraor- 
dinary obligation cast upon him by law. 

The keeper of a boarding-house has no lien by the 
common law, and the same is true of an innkeeper, 
so far as the goods of a mere boarder are concerned 
Statutes in many states now give boarding-house 
keepers a lien similar to or co-exteiisive with that of 
an innkeeper, and extend the lien of an innkeeper 
to the goods of boarders. 


Telegraphs and Telephones, 

§1028. Are not common carriers. — telegraph 
company is not a common carrier in the cense that it 
insures the prompt and safe delivery of messages, 
§ 1027 . 
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uoi IS it in a htrict sense a bailee Unlike the cai- 
rier, it is liable only where failure to correctly trans- 
mit and deliver messages is due to its negligence or 
willful default. 

Like common carriers, however, and for similar 
reasons, telegraph companies are regarded as public 
servants and are bound to transmit all lawful mes- 
sages, upon tender of the usual charges, with care and 
diligence and in the order of time in which they are 
received. To this general rule there are few escep- 
tioiis, and statutes declaring and providing for its 
enforcement are found in nearly all the states. A 
telephone company is likewise bound, and may be 
compelled to furnish equal facilities to all who will 
comply with its reasonable regulations. 

§ 1029. Stipulations limiting liability. — While a 
telegiapli company may make reasonable regulations 
for the conduct of its business, it can not, by any no- 
tice or regulation, or by any contract with the cus- 
tomer, whether in its printed blanks or otherwise, 
limit its liability for the gross negligence or bad 
faith of itself or its servants. In fact, the rulings of 
the various courts touching such notices and stipu- 
lations are in close analogy with those touching sim- 
ilar notices and contracts by carriers, and are based 
on similar reasoning. 

Contracts by telegraph/ 


Authorities. 

There are numerous authorities upon the general 
law of bailments and upon some special topics of the 
subject Story on Bailments, 9th ed., 1878, is much 
cited, hut is so encumbered with extracts from the 
civil law as to be somewhat confusing to beginners. 
Schouler on Bailments, 2d ed., 1887, is a leading 
and valuable text, and Lawson on Bailments and 
^Ante, §§ 91, 92. 
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Carneis gives an excellent general view Jones on 
Pledges, 1883, is the leading authority on that branch 
of the law On the law of carriers, and upon all 
questions arising out of transportation by rail, see, 
in addition to works on bailments above, Elliott on 
Railroads, in four volumes, 1897, the latest ex- 
haustive work on general railway law. The chapters 
on bailments and carriers in Parsons on Contracts 
and Kent’s Commentaries will be found instructive, 
though not exhaustive of the modern law. See on 
telegraphs and telephones, Thompson on Electricity, 
1891; Croswell on Electricity, 1895, 
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GUARANTY AND SURETYSHIP. 

§ 1030 111 general- — ^Gruaranty and suretyship 
may be said to originate m distrust, and suretyship 
has been described as “a lame substitute for a thor- 
ough knowledge of human nature While the mer- 
chant may be anxious to sell, or the lender to loan, 
his confidence in the ability or honestv of the buyer 
or borrower, or iii the other security offeied by him, 
is not a satisfactory assurance that his debt will be 
paid Creditors and other piomisees often require, 
therefore, that some one be bound, either jointly witli 
the debtor or obligor or upon a contract independent 
of his undertaking and collateral thereto, for the pay- 
ment of the debt or for the faithful performance of 
whatever other duty the principal transaction con- 
templates or creates 

§ 1031 Definition. — Guaranty or suretyship may 
therefore be defined as a contract, whereby one per- 
son, called the guarantor or surety, becomes respon- 
sible to another, called the creditor or obligee, for the 
debt, default or miscarriage of a third party, called 
the principal, or principal debtor 

^ 1032 Contracts or guaranty, suretyship and in- 
dorsement distinguished. — Guaranty and suretyship 
are often used as synonymous terms. While simi- 
lar in many respects, the contract of a guarantor dif- 
fers from that of a surety in some important partic- 
ulars, The surety is bound jointly, or jointly and 
severally, with the principal, and often by a contract 
entered into at the same time and upon the same 

( 457 ) 
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consideration, and may be sued, in all cases, jointly 
with the principal Ordinarily he is held to know 
every default of his piincipal, and is not released by 
lack of notice that tlie latter has made default or by 
the creditor's neglect to proceed against him, unless 
the surety requiies him to do so. 

The contract of the guarantor, on the other hand, 
is his own sepaiate undertaking, often made upon a 
separate consideration, and upon which he must be 
sued alone He undertakes, not that the principal 
will perform, but that he will be able to peiform. 
For this leason lie is often discharged by mere indul- 
gence to the principal, or by the lack of a prior de- 
mand on the principal and seasonable notice of de- 
fault. These distinctions, however, are often diffi- 
cult of application, and there is some uncertainty as 
to the precise limits within which they operate.* 

The contract of a surety and that of an indorser of 
a bill or note are so similar, that most acts that will 
discharge the one will discharge the other. An in- 
dorser, however, is discharged by the holder's fail- 
ure to make demand and give notice, while a surety 
is bound though the creditor sleeps A surety may, 
by notice, require the creditor to sue the principal 
debtor, but an indorser can not. The indorser is 
bound though the instrument indorsed is void, while 
the surety's contract must usually stand or fall with 
that of the principal debtor. So, indorsers are suc- 
cessively bound, and are not liable to one another 
for contribution. Each is answerable to the one be- 
low him for the whole debt, and, having paid it, 
may recover the whole amount from those above 
him A guarantor is entitled to notice of his prin- 
cifial’s default only where he would be injured by 
lark of it, while a technical indorser is absolutely 
entitled to immediate notice of non-payment.* 

^ See 102 Ind. S82, and cases cited. 

* Fosti § 1046, et seq 
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§ 1033 Parties. — Here, as elsewhere in the law of 
contracts, the ordinary rules of capacity apply. Yet 
there are some special rules as to corporations and 
partnerships, as has already been shown. ^ 

In order, however, that a surety may be hound, it 
is not necessary that the prmci})al should in all cases 
be bound, and though the principal lie an infant, or 
a married woman, or otherwise incompetent, the 
surety is liable The disability of the pnncipal may 
be the very reason why a surety was required 

§ 1034. Cousideration. — Conti acts of guaianty and 
suretyship, unless under seal,requiie a consideiatiou 
to support them But a consideration of one dollar 
is sufficient to support a contract of guaianty or 
suretyship for any amount, and, commonly, the only 
consideration for the contract is the credit given to 
the principal debtor at the express or implied lequest 
of the guarantor or surety A binding agieementof 
the creditor to extend the time of payment for a 
definite time is a sufficient consideration for a con- 
tract of guaranty or suretyship. But if the credit 
was given before the contract of guaranty or sure- 
tyship was made, and such contiact was no pait 
of the inducement upon which the credit w^as given, 
the contract of guaranty is without consideration and 
void, unless some new value or right bo parted with 
by the creditor upon the strength of the guaranty. 


Form of the Contract — 8taiitte of Frauds^, 

§ 1035 Must be in writing. — ^At common law con- 
tracts of guaranty or suretyship were valid withou 
writing But the fourth section of the English stat 
uteof frauds® provides, among other things, that “ n< 
action shall be brought whereby to charge the de 
fendant upon any special promise to answer for th 
debt, default, or miscarriages of any other person, ur 
§669. *Ante, chap. viii. 
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lebs the agreement upon which such action shall be 
brought, or some memorandum or note thereof, shall 
be in writing and signed by the party to be charged 
therewith or some person thereunto by him lawfully 
authorized." This is the basis of similar legislation 
in nearly all the United States. 

The statute only requires a special promise to be in 
writing This restricts its operation to such con- 
tracts as are made in fact, and those already implied 
by law are not within the statute 

§ 1036. Debt, default, miscarriage. — The words 
“debt, default or miscarriage of anothei " include an- 
other’s torts as well as his breaches of contract, and 
include every case in which one person can become 
responsible for such acts or conduct of another as will 
support a cimI action, 

§ 1037. ‘‘Of another person.” — ^The meaning of 
these words has been a most fruitful source of dis- 
cussion, and many of the cases on this point are in 
serious conflict A contract, to answer for the debt of 
a married woman, has been held valid without writ- 
ing, on the ground that her contract was absolutely 
void, and hence that there was no debt of another 
for which to answer But where a married woman 
or her estate is bound by law, a promise to answer 
for her debt must be in writing. A minor’s contract, 
however, being voidable and not void, it is usually 
held that a promise to answer therefor must be in 
writing. 

§ 1038. Other competent but not bound. — But 
though the other party be competent, still if there be 
no present or future liability on his part, what ap- 
pears to be a guaranty, m form at least, need not be 
in writing. Thus, if two come to a shop, and one 
buys, and the other, to gain him credit, says* “ If he 
does not pay I will," this is a collateral undertaking 
and void without writing. But if he says, “Let him 
have the goods, I will pay you," or “I will see you 
paid, "the -undertaking is for the promisor’s own 
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(I 4)t, and it is immaterial that a third party leceived 
the goods, and no writing is necessary under this 
clause ot the statute 

§ 1039 Substitution of debtors. — If a debtoi, 
cieditoi, and thud per'.on agre® together that the 
debtor shall be diseiiarged and the creditor look to 
the third paity foi his pay, this airangement is valid 
though not m wilting, because the debt, being cast 
ujion the third person, is taken oft the other,” and 
the lelease of such other furnishes a consideration 
for the new piomise But if the old debt is not lifted 
the new promise must be in writing and a fresh con- 
sideration must be added. 

A pi omise to pay the debt of another out of the 
property of that other placed in the promisor’s hands 
for that purpose need not be in writing 

^ 1040 ;^oiiiise to pay one’s own debt. — Where 
the performance of a promise to pay one’s own debt 
will result, incidentally, in the discharge of the debt 
of another, no writing is required. This rule is com- 
monly applied when one, in payment of his own 
debt, transfers a bill or note, orally undertaking as 
to its value or collectibility 

As there are other refinements and rulings not al- 
together m harmony with some of the rules stated 
above, in all cases of doubt the promisee should re- 
quire a writing 

§ 1041 Of the writing. — What has been said else- 
where as to the suflSciency of the memorandum ap- 
plies here/ Yet it might be useful to repeat that in 
many states the consideration must be expressed or 
the memorandum is without effect. But even where 
this is so, it is not necessary that it be formally or 
precisely described The words “for value received” 
are sufficient. And where the guaranty was as fol- 
lows, guarantee the payment of any goods which 
J S. Stadt delivers to J. Nichols,” it was held that 
it sufficiently appeared from the memorandum that 
^ Ante, § 143 
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the delivery of the goods by Stadt to Niehols was tlie 
coiisideiatioii for the piomihe.^ 

§ 1042 Fraud in the contract. — It the guaiantor 
or surety is induced to sign by the tiaud of the cred- 
itor his contract is voidable But the fiaud of the 
principal does not discharge the surety unless the 
creditor had notice of it oi participated in it 

§ 1043. Notice of acceptance or guaranty. — Con- 
tracts of guaranty aie often based upon a meie letter 
of credit with ’which the guarantor intrusts his pnn- 
cipalj wherein he requests credit for the latter and 
agrees to be responsible to the creditoi tor the pay- 
ment or collection of the debt Unless this offer is 
acted on and a credit given to the principal, of 
course no contract arises. But will the mere giving 
of credit fix the guarantor’s liability without more? 
It may be answered generally that where the guai- 
anty is of a debt which is to be subsequently created, 
and the guarantor can not know beforehand that it 
will be created, or the extent thereof, reasonable no- 
tice of its acceptance mpst be given or the guarantor 
is not hound. Such is the law of most of the states, 
whether the letter be addressed generally or to a par- 
ticular person. Where, however, the guaranty is of 
the pre-existing debt, of the terms of which the 
guarantor has knowledge, no notice of acceptance is 
necessary. 

Scope and Interpretation of the Contract. 

§ 1044. Oontinning guaranty. — ^While a surety is 
said to he a favorite in the law, and his contract is 
not to he extended by interpretation beyond what its 
terms fairly import, a contract of guaranty or surety- 
ship is to be construed like any other, with a view to 
discovering the true intention of the parties 
Whether a guaranty will be deemed continuing so 
as to cover a series of transactions, or whether it is 
* Ante, § 144. 
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iield to be cxhaubted by a single credit, is a question 
oit(‘n raised No general rule foi its determination 
can be laid down, and resort must be had to the 
language of the particular contiact, interpreted in the 
light of circumstances and the special facts of the 
case A guaranty, to pay for goods to be sold “fiom 
time to tune,” not to exceed a specified sum, is a con- 
tinuing guaranty covering all purchases made until 
its revocation, or until the amount unpaid reached 
the limit of value, although the aggregate of pur- 
chases, including some that had been paid foi , ex- 
ceeded the limit of value; and so of an engagement 
to be responsible for such goods as M may want here- 
after, up to a specified sum. 

But the following guaranties were held not to be 
continuing; "Please let my son have the lumber he 
asks for and it will be all right;” "if you will let the 
bearer have what leather he wants, and charge the 
same to himself, I will see that you have your pay in 
a reasonable length of time ” 

§ 1045 When notice of principal’s default neces- 
sary. — Ordinarily a surety is bound to know every 
default of his principal, and is liable to be sued the 
moment such default occurs without any previous 
notice thereof But by the weight of authority a 
guarantor is entitled to reasonable notice of the 
debtor's default and will be released by the lack of it, 
provided he suffers injury thereby. But it seems 
that where the guarantj^ is of a fixed and certain ob- 
ligation due on a specified day, no demand of payment 
or notice to the guarantor is necessary in order to 
charge him. Still, the guarantor may specially stip- 
ulate for demand and notice in any case, and in view 
of the somewhat uncertain state of law on this point, 
creditors should, where practicable, make a prompt 
demand and give immediate notice of default in all 
cases. The notice need not be in writing, unless it 
is so agreed, or in any particular form, provided the 
guarantor is fully informed of the facts. 
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§ 1046. When creditors must sue the principal.— 
Ordiaarily in the case of strict suretyship, the cred- 
itor IS not bound to proceed against the principal 
debtor before suing the surety The surety is liable 
the moment the principal is in default, for he can, 
by paying the debt, step at once into the shoes of the 
creditor as against the principal debtor and will be 
entitled, for his own indemnity, to whatever securi- 
ties of the debtor the creditor has in his hands ^ 
But it is the common law of some states, and the stat- 
ute law of others, that it the surety, after the debt is 
due, requests the creditor to sue the principal, who 
IS then solvent, and the creditor refuses or unreason- 
ably neglects to do so, and the principal afterwards 
becomes insolvent, the surety is discharged. In 
some states the notice to the creditor to sue the prin- 
cipal must be in writing. 

The majority of the cases hold, however, that the 
surety can not by mere notice, in the absence of 
statute, send the creditor against the debtor on pain 
of losing recourse upon the surety, but must resort 
to a suit in equity for the purpose. 

§ 1047. Guaranty of. collection — Diligence re- 
quired of creditor. — guaranty of collection means 
that the debt guarantied is collectible by due course 
of law, and the guarantor is not liable until legal 
proceedings promptly brought against the principal 
have proved unproductive of the debt, unless, as 
many courts hold, it can be shown that a suit would 
be fruitless owing to the utter and hopeless insol- 
vency of the principal. The same is true of a guar- 
anty that a note is “good,'’ or “good and collecti- 
ble,” or “collectible by due course of law.” Even 
where the guaranty is: “I hereby guaranty the pay- 
ment of the within note,” some courts hold that the 
creditor must use due diligence before resorting to 
the guarantor. 

1 Apse, §1065. 
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§ 1048 What constitutes due diligence. — Due dil- 
igeiicie IS said to be that which a vigilant creditor 
eiu ploys when he has no other security than the 
obligation of the principal debtor. If judgment 
against the principal is promptly obtained and an 
execution issued thereon is returned unsatisfied , this 
IS prima facie evidence of diligence. But if the cred- 
itor has special knowledge of how he can collect, he 
must make use of it Thus, if the debtor is without 
the state, but has property in it subject to attachment, 
the creditor must, if he knows it, attach 

§ 1049. When diligence not required — Guaranty 
of payment. — Where the guarantor expressly guar- 
anties payment according to the terms of the princi- 
pal contract, and not pa;yment, merely in general 
terms, he is absolutely bound upon default by the 
debtor, whether the latter be insolvent or not, even 
though no legal steps have been taken to collect, un- 
less the local statutes with respect to sureties apply 
to guarantors as well, and the creditor has been re- 
quested to sue the principal.* 

Rights of Surety After Fayment. 

§ 1050. Indemnity. — surety or guarantor who 
has paid his principal’s debt becomes at once entitled 
to recover indemnity of the principal, for in the ab- 
sence of an express agreement for such indemnity the 
law implies one. But the surety or guarantor must 
have actually paid the debt before he can recover of 
the principal, unless the principal has, by contract, 
agreed to indemnify him before payment. But the 
pa3unent maybe by the surety’s own note or by what- 
ever else the surety and creditor agree shall extin- 
guish the debt If the surety compromise the debt 
for less iihan the full amount, he can recover only 

* Ante, ^ X046 
OoM. Law~80. 
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what the compromise actually cost him, with interest 
thereon. 

§ 1051 . Surety may compel principal to pay. — 

After the debt for which the surety or guarantor ]& 
liable is due, he may, generally, without paying it, 
and without having been called upon to do so, sue in 
equity or compel his principal to pay it, for otherwise, 
though he might never be asked to pay, he would 
have the cloud of the debt and the risk of the prin- 
cipal’s insolvency over him indefinitely. 

§ 1052. Joint sureties — Contribution. — If several 
persons occupy as to one another the relation of co- 
sureties for the same debt, and one of them pays all, 
or more than his share, either voluntarily or under 
legal compulsion, the others are liable to him, ordi- 
narily, for such contribution as will equalize the bur- 
dens. This right to contribution exists independent 
of any agreement for it. 

§ 1053. Who are co-sureties ? — All who become 
equally bound for the default of the principal at the 
same time and by the same instrument are co-snre- 
ties and liable for contribution. But they are co- 
sureties within the meaning of the rule even though 
they become hound by different instruments and at 
different times, provided they are answerable as sure- 
ties for the same debt of the same principal. 

But one who is liable merely as surety for another 
who is a surety, is not liable to contribute to the lat- 
ter who has paid the debt. 

If one surety signs at the request of another who 
agrees to indemnify him, such agreement will be en- 
forced. 

§ 1064. Payment must be compulsory. — In order 
to give a right to contribution against co-sureties, 
the surety claiming it must have paid under compul- 
sion. This does not mean that he must have been 
sued, but only that the claim was one which he could 
not legally resist. 
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§ 1055. Surety who pays debt entitled to subro??ii- 
tion. — Subrogation is the equity by which a person, 
who IS secondarily liable for a debt and has paid the 
same, is put in the place of the creditor, so as to en- 
title him to make use of all the securities and reme- 
dies possessed by the creditor, in order to enforce 
the right of exoneration as against the principal 
debtor, or of contribution from others who are liable 
in the same rank with himself. 

The surety who has paid his principal’s debt is, in 
a sense at least, deemed an equitable assignee, both 
of the debt itself and the securities for it, which the 
creditor holds of the principal debtor. • 

§ 1056. Same — ^To what the right extends. — Ordi- 
narily the payment of a debt upon bond or judgment 
extinguishes the security at once and for all pur- 
poses. But where the surety pays such bond or judg- 
ment, he is entitled to have kept alive and assigned 
to him every judgment, specialty or other security, 
whether collateral or otherwise, held by the creditor 
in respect of the debt. Yet in a few courts the debt 
itself is deemed to be extinguished by a judgment, 
and a surety’s right of subrogation applies to inde- 
pendent collaterals alone. It makes no difference 
with the surety’s right of subrogation that the cred- 
itor acquired the securities in question without the 
knowledge of the surety or after he became bound, 

§ 1057. Same — Surety discharged if right im- 
paired. — The creditor who holds securities from the 
debtor is deemed to hold them as trustee for the ben- 
efit of the surety or guarantor. If, therefore, he 
willfully or negligently loses or impairs them, the 
surety will be released to the extent that he is in- 
jured thereby. Thus, where the creditor, without the 
consent of the surety, voluntarily releases a mort- 
gage or other lien which he holds upon the property 
of the principal as security for a debt, or delivers up 
pledged property and thus extinguishes the pledge, 
or loses the security of a mortgage or other convey- 
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auce by negligent failure to record it, the suret;^ 
released pro tanto, and so if the creditor release'-, 
the leyy of an execution or attachment on the debt- 
or’s property. A surety who pays the debt in igno- 
rance of the fact that the creditor has released securi- 
ties to which he is entitled may recover back the 
value of them, or take any other securities which 
were substituted for them. 

A surety or guarantor can not, as a general rule, 
demand subrogation until he has paid the debt m 
full, for otherwise the creditor might be embarrassed 
in the collection of the residue 


Discharge of Surety. 

§ 1058. Payment by principal. — Payment or per- 
formance by the principal, of course, discharges the 
surety or guarantor. So, if the guarantor or surety 
pays the debt he is discharged from liability to the 
creditor. 

§ 1069 Release of principal. — ^The release of the 
principal discharges the surety or guarantor unless, 
at the time of giving such release, it is agreed that 
the creditor shall retain his rights against the surety 
unimpaired. But if the surety is fully indemnified 
by property of the principal in his hands he is not 
discharged by the release of the principal without 
payment. 

§ 1060. Extension of time to principal. — A valid 
agreement between the principal and creditor, extend- 
ing the time of payment or performance, entered into 
without the consent of the guarantor or surety, dis- 
charges the latter. But to effect such discharge the 
agreement extending the time must be valid, and 
hence must he upon sufficient consideration. Tin 
actual payment of interest in advance is a sufficient 
consideration for the creditor’s agreement to extend 
the time. And from the payment of interest in ad- 
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vanue, whether at the same oi a higher rate than 
the debt originally bore, an agreement is implied, 
prhna facie, to extend the time ±or the period for 
which interest is thus paid. Where the surety con- 
sents to the extension of time he continues bound. 

§ 1061. Alteration of contract. — Any other ma- 
terial alteration in the terms of the contract for 
which the guarantor or surety is bound will release 
him, unles-3 lie consents to the change. To hold 
otherwise would be to leave the surety at the mercy 
of the principal and the creditor, and to enable them 
to thrust upon him a contract to which he never gave 
consent. And where one is surety for a principal 
engaged in discharging the duties of a particular 
agency or office, he will be released by a material 
change in the duties of the principal, at least so far 
as concerns any loss growing out of such changed 
duties or responsibilities. 

§ 1062. Release of co-surety. — Where several are 
bound as sureties for the same debt and one of them 
IS released, the others are relieved from liability to 
the extent that the one released would have been liable 
to contribute to them. 

§ 1063. Concealment of principal’s defaults. — If 
one takes a bond with surety for the good conduct of 
an agent or other employe, knowing at the time that 
the latter is a defaulter and concealing the fact, the 
surety who signs in ignorance thereof is not bound, 
particularly if he signed at the direct request of the 
employer. And where there is a continuing guaranty 
of the honesty of a servant, if the master discovers 
that he has been guilty of dishonesty in the service, 
and continues to employ him without the knowledge 
and consent of the guarantor, he can not afterwards 
hold the guarantor for any loss due to the subsequent 
dishonesty of the servant. 

§ 1064. Negotiability of guaranty. — An ordinary 
guaranty, not written upon a bill or note, is not ne- 
gotiable. But some authorities hold that a guaranty, 
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written on the back of a negotiable bill or note, is 
likewise negotiable. But even this is denied in many 
states; though a mere guaranty of an ordinary debt 
may be assigned, unless by its terms an assignment 
is clearly forbidden. 


Authorities. 

Parsons on Contracts; Kent’s Commentaries; Bay- 
lies on Sureties and Guarantors, 1881; De Colyar on 
Guaranties and Surety, Am. ed., by J. A. Morgan, 
1875; Brandt on Guaranty and Suretyship, 2d ed., 
1891; Browne on the Statute of Frauds, 5th ed., 1895. 



CHAPTER LVIII. 


FIRE INSURANCE. 

Formation of the Contract. 

§ 1065, In general. — ^The space available for the 
discussion of fire insurance is entirely disproportion* 
ate to its importance as a business and social insti- 
tution. Wherever accumulated wealth is found this 
form of insurance shields the investments of enter- 
prise and the homes of the industrious and frugal. 
Without it, men would hesitate to bring together 
wealth in large enterprises, and thrift would be ex- 
posed to the risk of ruinous misfortune. So uni- 
versal has the practice of insuring against fire be- 
come, that the man is now regarded as exceedingly 
reckless and improvident who neglects to protect 
himself by insurance of this kind. 

The theory of property insurance is simple. Bach 
of a large number of persons insured contributes, by 
the payment of comparatively trifling sums called 
premiums, to a fund out of which any of their num- 
ber who rnay suffer loss may obtain indemnity j the loss 
falling lightly on the many, instead of. heavily oh the 
few. Insurance does not avert loss; it merely dis- 
tributes it. 

§ 1066^ Definition. — ^Fire insurance is a contrabt 
by one called the insurer or underwriter to indem‘- 
nify another called the insured or assured, for loss 
or damage occasioned, by fire during ' a specified 
period.,, ' .... ' 

The algreed consideration is called the premium. 
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The written instrument evidencing the contract is 
called the “ policy.” The events and causes insured 
against are called ” risks ” or “ perils.” The inter- 
est of the insured in the property to which the con- 
tract relates is called the “ subject-matter ” and 
sometimes the ” risk.” 

§ 1067. The parties. — ^At common law any party 
competent to contract could enter into the contract 
of insurance on either side. This is still so in the 
absence of statute. In practice, however, the busi- 
ness of injuring both property and lives is in the 
hands of incorporated companies, as distinguished 
from individuals and partnerships. Of the organiza- 
tion, powers and management of such corporations, 
lack of space forbids us to treat. 

§ 1068. Form of the contract — Construction. — ^The 
contract of fire insurance may, in the absence of stat- 
ute or charter provision, be in any form, and may 
. be oral as well as written. Owing to the looseness 
and ambiguity of many of the policies in use, but, 
chiefly to the disposition of insurers to hedge them- 
selves a,bbut with a multitude of conditions, excep- 
tions, and limitations, rendering recovery practically 
impos.siblo in the face of a contest, the legislatures of 
soihe, states have made obligatory upon fire insurance 
companies the use of a prescribed form of policy. 

.While the general rules of construction apply to 
V policies of insurance, they are construed most strongly 
. agaihat the insurer and in favor of the insured,. 

§ 1069, Oral contacts of insurance— Binding slip. 
.-^Oral contracts of insurance are often entered into 
" where the object iOf the parties is to have the property 
: a written; policy is being 
; prepared, or the company Is investigating the risk 
a view to determining whether dt will issue or 
=• .'i a , policy thereon f;6r the Ordinary term. 

';v;;};.d|Such e'ontra.CtS'are probably 'wifthin the implied'', power ,■ 
thpgpher^l agent, of an insUrahce^cohipany to make , 
;^4^Ah;^;^bhfteuacc^panif?d% 'a writing called a bind-' ■ 
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ing slip, which provides for insurance for a certain 
limited or contingent period. Oral contracts of and 
for insurance are generally understood to be upon the 
terms of the policy ordinarily issued by the com- 
pany.^ 

§ 1070. The thing or interest insured. — Where the 
insured has no interest in the thing insured, the 
policy is a mere wager, and as such is void. Not 
only do policies without interest violate the rules 
against gaming, but they are contrary to the very 
principle of property insurance, which is indemnity, 
and tempt men to the felonious destruction of prop- 
erty in fraud of insurers and to the peril of surround- 
ing property. 

§ 1071. What constitutes an insurable interest, — 
It is difficult to define accurately an insurable inter- 
est in property. It is, however, speaking generally, 
such a legal or equitable interest therein as gives the 
insured a direct pecuniary interest in its preserva- 
tion. Of course, the absolute ownership of an unin- 
cumbered title is a sufficient interest to support a 
policy against fire. , But it may be less, than this. A 
mortgagor has an insurable interest in mortgaged 
property up to the value of the buildings thereon, so 
long as his right to redeem has not been cut off by 
foreclosure. A mortgagee has an insurable interest 
in the mortgaged property, and so has a holder of a 
, mortgage as collateral security. Bq of a partner in 
piartnership property; a mechanic’s lienholder, a 
bailee, and others having a lien upon personal prop- 
erty, and, in general, executors, trustees, hafiees and 
othqrs who sustain such a relation to the property 
insilred that they are, or may he, answerable ovei'. in 
. case it is lost or destroyed.. : 

§1073;. Same subject—Be-Insui’ance.— One who 
Ms insured another has himself an insurable inter- 
, ^t; w.hich will enable, hini to validly insure himself, '■ 
, in turn , against‘;l.qss ,of the.risk insured. His objeci 
, . Oeherafiy as to oral' iasurance see Biddle, § 1X6, ef segf. , 
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in so doing i& usually to get rid of an objectionable 
li&k or to close out liis business. The insurer of the 
prior insured is called a re-insurer and his contract 
IS one of re-insurance * 

A policy of fire insurance on property ‘Tost or not 
lost’’ is probably valid, though a loss occurred be- 
fore the contract was made, provided that the fact of 
loss was, at the time of insuring, unknown to either 
party. 

§ 1073 Alienation — Change of interest. — Insui- 
ance against fire is a contract to indemnify the in- 
sured against loss or damage occuiring to his mteiest 
in the propeity insured during a given period. If 
he parts with his fiitire interest before loss there is 
nothing for which he is to be indemnified, for, hav- 
ing nothing to lose, he has lost nothing If he paits 
with only a portion of his interest, the insurance is 
valid as to the remainder, unless the policy provides, 
as is now usual, that any change in title or possession, 
whether by voluntary transfer or by legal or judicial 
process or deciee, shall avoid the policy ® 

§ 1074. The premium. — ^The pi^emium is the con- 
sideration upon which the insurer undertakes the 
risk. Ordinarily, in the absence of a special agree- 
ment to the contrary, the payment of the premium 
and the delivery of the policy are coincident And 
if the policy contains a provision that it shall not be 
binding until the premium is paid there can be no 
recovery unless it" is paid, or the provision is waived 
by the insurers. 

§ 1075 The peril insured against, — Ordinarily the 
policy insures against loss or damage by fire. But 
damage caused by heat due to the actual burning of 
neighboring property is a loss by fire Loss by an 
explosion alone, unless such explo'-ioii was caused by 

^Post, niM 

®The effect of special provisions against alienation is discussed 
ante, § 1091. 
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file, is not a loss by fire, otlicrwibe where the ei.- 
plobion was caused by fiic 

Damage done by the means employed to put out 
file is a loss by fire, including damage done by 
water, or by gunpowder used to blow up buildings 
111 order to stop the spread of a conflagration. The 
jiolicy likewise covers damage occasioned by the pru- 
dent removal of goods to avoid threatening burning, 
even though it afterward appears that they would 
nut have burned had they been allowed to remain. 
A loss bv lightning, where there is no ignition, is not 
a loss by fire and the iiisuied can not lecover, unless 
the policy also insured against loss or damage by 
ligli tiling 

§ 1076 Cause of fire — How far material. — In the 
absence of special provisions, the cause of the fire is 
immaterial so long as it was not due to the fraud or 
design of the insured, and it is no defense that it 
was due to his meie negligence or that of his serv- 
ants or agents, or that it was set by the insured when 
insane. If negligence were a bar to recovery, fire 
insurance would afford us little protection. Losses 
due to mobs, rioters, or military or usurped power, 
are commonly excluded from the risk. 

§ 1077. Warranty. — warranty in the law of in- 
surance is a stipulation or statement inserted or re- 
ferred to in, and made a part of, an insurance policy, 
upon the truth or performance of which the validity 
of the contract depends 

§ 1078 Oistingaished from representation. — A 
lepreseutatiou differs from a warranty in several re- 
spects. A representation is not a part of tlie policy, 
but merely a statement leading up to it and tending 
to induce the insurer more readily to accept the risk. 
In order to avoid the policy it must be : (1) False ; 
(2) Material. 

if a statement or undertaking be a warranty, how- 
ever, the right of the insured to recover depends 
upon its strict and literal, or at least substantial, 
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in so doing is usually to get rid of an objectionable 
risk or to close out his business. The insurer of the 
prior insured is called a re-insurer and his contract 
is one of re-insurance.^ 

A policy of fire insurance on property ‘Tost or not 
lost” is probably valid, though a loss occurred be- 
fore the contract was made, provided that the fact of 
loss was, at the time of insuring, unknown to either 
party. 

§ 1073 Alienation — Change of interest. — Insur- 
ance against fire is a contract to indemnify the in- 
sured against loss or damage occurring to Ins interest 
in the property insured during a given period. If 
he parts with his fiitire interest before loss there is 
nothing for which he is to be indemnified, for, hav- 
ing nothing to lose, he has lost nothing. If he parts 
with only a portion of his interest, the insurance is 
valid as to the remainder, unless the policy provides, 
as is now usual, that any change in title or possession, 
whether by voluntary transfer or by legal or judicial 
processor decree, shall avoid the policy.® 

§ 1074. The premium. — ^The premium is the con- 
sideration upon which the insurer undertakes the 
risk. Ordinarily, in the absence of a special agree- 
ment to the contrary, the payment of the premium 
and the delivery of the policy are coincident. And 
if the policy contains a provision that it shall not be 
binding until the premium is paid there can be no 
recovery unless it is paid, or the provision is waived 
by the insurers. 

§ 1075. The peril insured against. — Ordinarily the 
policy insures against loss or damage by fire. But 
damage caused by heat due to the actual burning of 
neighboring property is a loss by fire. Loss by an 
explosion alone, unless such explosion was caused by 

» Pon, §1114. 

*The effect ot special provisions against alienation is discussed 
ante, § 1091. 



FIRE INSITRANCE. 


1076 


475 


fire, IS not a loss by fire; otherwise where the ex.- 
Iflosion was caused by fire. 

Damage done by the means employed to put out 
fire IS a loss by fire, including damage done by 
water, or by gunpowder used to blow up buildings 
in order to stop the spread of a conflagration. The 
policy likewise covers damage occasioned by the pru- 
dent removal of goods to avoid tlireateniiig burning, 
even though it afterward appears that they would 
not have burned had they been allowed to remain 
A loss by lightning, where there is no ignition, is not 
a loss by fire and the insured can not recover, unless 
the policy also insured against loss or damage by 
lightning. 

§ 1076 Cause of Are — How far material. — In the 
absence of special provisions, the cause of the fire is 
immaterial so long as it was not due to the fraud or 
design of the insured, and it is no defense that it 
was due to his mere negligence or that of his serv- 
ants or agents, or that it was set by the insured when 
insane. If negligence were a bar to recovery, fire 
insurance would afford us little protection. Losses 
due to mobs, rioters, or military or Usurped power, 
are commonly excluded from the risk. 

§ 1077 Warranty. — A warranty in the law of in- 
surance is a stipulation or statement inserted' or re- 
ferred to in, and made a part of, an insurance policy, 
upon the truth or performance of which the validity 
of the contract depends. 

§ 1078. Bistingnislied from representation. — A 
representation differs from a warranty in several re- 
spects. A representation is not a part of the policy, 
but merely a statement leading up to it and tending 
to induce the insurer more readily to accept the risk. 
In order to avoid the policy it must be : ( 1 ) False ; 
(2) Material. 

If a statement or undertaking be a warranty, how- 
ever, the right of the insured to recover depends 
upon its strict and literal, or at least substantial, 
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trutli or performance The materiality of every v ai- 
ranfcy is settled iii advance, and it can not be shown 
by the insured that it was immaterial or wholly dis- 
connected from the cause of the loss 

§ 1079 What coustitiites a warranty. — It is im- 
possible to f 01 mulate any general rule whereby to 
determine whethei a statement of the insured is a 
warranty or not It must be contained in the pol- 
icy, howei er, oi referred to in it, and made a part 
thereof Statements contained in a separate mstiu- 
ment may be made warranties by reference, provided 
the intention to make them such is clearly expressed. 
Commonly, statements contained in the application 
are regarded as warranties where they are referred to 
in and declared to be such by the terms of the policy 
itself. Unless so referred to and made a part of the 
policy, however, they are not warranties but repie- 
sentations at most, and the policy will be affected by 
their falsity only when they are material to the risk. 

Ill cases of doubt, the courts lean toward constru- 
ing a statement or stipulation as a representation 
rather- than a warranty. 

§ 1080. Kinds of warranties. — Warranties are, (1) 
express, (2) implied, (3) affirmative, or (4) prom- 
issory. 

An express warranty is a stipulation inserted in 
writing on the face of the policy, or made a part of 
it by reference therein to some other paper in which 
it is contained. 

Implied warranties are peculiar to marine insur- 
ance.^ 

, Affirmative warranties are such as allege the ex- 
istence at the time of the insurance of a particular 
fact, as that the property is unincumbered, or in 
good repair. 

Promissory warranties are those which require 
that the insured shall do or omit, or cause to be done 
or omitted, some specified thing after the policy has 
§ 1139 . 
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attached/ a&, that the premises shall be watched at 
night, or certain other specified precautions taken. 

§1081. Representations. — A representation is a 
statement incidental to the contract, touching some 
fact relative thereto, and upon the faith of which the 
contract is or may have been entered into If false, 
it is called a misrepresentation, and a misrepresenta- 
tion, if material, avoids the contract, whether the in- 
sured knew it to be false at the time he made it or 
iioi. If immaterial, the policy is unaffected 

§ 1082. Materiality. — A representation is material 
when it is of sucli a nature that it would piobablj’' 
induce an insurer of ordinary prudence to take the 
risk, 01 to take it at a lower rate of premium than he 
otherwise would. From this, it follows that state- 
ments relating to the construction, location, uses, 
character and value of the risk are usually, if not 
always, material. So, too, of the answers of the appli- 
cant to direct and specific questions. And an answer 
apparently complete may, if incomplete, avoid the 
policy, as where the insured is asked if the property 
is incumbered and his answer reveals but one mort- 
gage, whereas there are two. But if he answers the 
same question merely by “ yes,” without stating the 
amount of the incumbrance, the issue of a policy 
without further inquiry waives the omission to state 
the amount of the incumbrances. Representations 
need not be strictly and literally true If they are 
substantially true, the policy is valid.® No repre- 
sentation as to mere belief, expectation or intention, 
will avoid the policy unless fraudulently made, or 
unless it amounts to a warranty. 

§ 1083. Goncealinent. — ^The insurer has a right, in 
deciding whether or not to accept the risk at all and 
upon what terms, to know the whole truth, and a 
willful withholding or suppression of a material fact 

^ See May, § 167. 

®For examples of fatal misrepresentations, see May on Ins,, 
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by the insured is ordinarily Lautaniouiit io a talNC 
representation, both in its moral nature and legal f 1- 
fcct. Such suppressing or withholding is termed 
coneealme'nt. 

§ 1084. What need nottoe disclosed. — As the ques- 
tions here are somewhat vexed and complicated, we 
can perhaps clear the way to ascertain wliat must 
be commnnicated, by ascertaining and putting aside 
what need not be disclosed, at least in the absence ot 
inquiry by the insured. These things are : 

(1) Facts, however material, of which the insurer 
knows, or which in the exercise of ordinary care he 
ought to know, and of whicli the insured does not 
know or have reason to believe him to be ignorant. 

(2) Facts, however material, which have arisen 
or transpired or come to the knowledge of the in- 
sured after the contract was made, even though the 
policy has not been delivered. 

(3) Facts that lessen the risk. But concealment 
of a matter specially inquired about is fatal though 
really immaterial . 

(4) Facts covered by a warranty. 

§ 1085. What mnst he disclosed. — In marine in- 
surance every fact known to the insured, or which 
he may reasonably be presumed to know, and which 
he knows or ought to know to be material to the risk, 
must, with the exceptions above stated, be disclosed. 
A failure to disclose them, whether by design or not, 
will avoid the policy. Whether the same strict rule 
applies to fire and life insurance does not seem clear, 
and it seems to be law that a failure to communicate 
a material matter about which no inquiry has been 
made will not avoid the policy in the absence of a 
fraudulent intent, unless, perhaps, the facts in ques- 
tion are unusual and at the same time material, and 
such as the insured knew, or ought in reason to have 
known, to be such, and the insurer neither knew or 
had reasonable means of knowing them, or could not 
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reasonably be expected to anticipate them as grounds 
tor specific inquiries. 

§ 1080 Conecalmciit or misrepresentation by 
af?ent. — If one effect insurance upon his property 
through an agent duly authorized, he is bound, in 
general, by his representations or concealments in 
the same manner and to the same extent as if he had 
acted in person. 
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SPECIAL PEOVIF.ION& OP THE POLICY. 

§ 1087. In general. — Tlie modern contract of fire 
insurance, where legislation has not interfered, bristles 
with various conditions and stipulations, many of 
which are just and proper and should be retained, 
while others operate to give the insurer an undue ad- 
vantage over the insured, and should, perhaps, be 
prohibited by law. They may or may not amount to 
warranties or representations; they may be waived or 
not waived. 

They^may be conveniently divided into two general 
classes, which will be examined in order: 

^ ( 1 ) Those relating to matters prior to the loss and 
inserted for the purpose of defining and determining 
the limits of the risk. 

(2) Those which relate to matters occurring or 
steps to be taken after the loss, for the purpose of es- 
tablishing and adjusting it and recovering therefor.- 

§ 1088. Of title and incumbrances. — The insured 
is not bound, as a general rule, to disclose the precise 
nature of his title unless requested. But all inquiries 
as to title and incumbrances must be accurately an- 
swered. Ordiimrily the statements of the insured, 
as to title and incumbrances, are made a part of the 
poh^^ and are warranties, and their falsity will 
avoid it. The^ common provision is that, *‘if the 
interest of the insured be any other than the entire, 
imconditional and sole ownership of the property for 
the use and benefit of the insured,” or “be not abso- 
lute, or “be incumbered, ” it must be so represented 
(480) 
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to llie<'Oin]>aiiy and expressed in the policy, otherwise 
the policy shall be void. In such case the true 
title or interest must be disclosed and stated in the 
policy 

§ 1089. The insui’ed. — Where a single party is 
distinctly named as insured, no difficulty arises in 
determining who, if anyone, is entitled to enforce 
the policy. But if the policy is made in favor of 
several joint owners or an agent for an undisclosed 
principal, or in favor of “ whom it may concern, 
the question becomes more complicated. In the last 
case any person who can show himself to have had 
an insurable interest at the time of loss, and to have 
been within the contemplation of the parties at the 
time of making the contract, is entitled to its bene- 
fits. 

§ 1090. The property, — ^The property must be de- 
scribed with sufficient accuracy to identify it. Yet 
it is sufficient that the property be identified with 
reasonable accuracy, though if the description 
amount to a warranty, less than a wholly wrong de- 
scription may invalidate the contract. So, a misde- 
scription will, if it materially affects the risk, 
amount to a misrepresentation, and will avoid the 
policy on that ground. Often the insured is required 
to warrant, on penalty of forfeiture, that his descrip- 
tion of the surroundings, the relation of the risk to 
neighboring buildings, and its exposure to risk from 
other sources, is full and true. If he fails to make 
such a description he must take the consequences of 
any real and substantial omission or inaccuracy. 

§ 1091. Alienation — Change of title. — If the prop- 
erty insured is sold, the rights of the insured against 
the company do not pass to the purchaser, and the 
policy ceases to be a protection either to the vendor 
or the vendee. If only a part and not all of the in- 
terest of the insured is aliened any interest that he 
retains is protected unless there be a clause in the 
Com. Law—SI. 
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policy, and there often is, forbidding any alienation 
or change of interest, whether by voluntary transfer 
or by legal process or judicial decree, without the 
consent of the insurer. In the absence of such a 
clause a contract to convey or the levy of an execu- 
tion is not an alienation, otherwise it is, and the 
same is true of a mortgage. 

§ 1092. Assignment of the policy. — A policy 
against fire is not assignable without the consent of 
the company, even where it contains no clause for- 
bidding assignment. If the insured conveys the 
property and assigns the policy with the consent of 
the company, a new contract arises between the in- 
surer and the assignee, which can not, as a general 
rule, be defeated by any acts of the assignor prior to 
the assignment, whether such acts were known to 
the company at the time of the assignment or not. 
After loss the*amount due under the policy is a mere 
debt due the insured which he may assign without 
the consent of the company, and even in the face of 
a clause prohibiting such assignment, subject how- 
ever, to any equities of defense existing against the 
assignor in favor of the company. Where the policy 
provides for written consent to assignment a mere oral 
promise by the agent to give such assent is of no 
efiect. 

§ 1093. Alteration — Change of risk. — Fire policies 
commonly prohibit any alteration or change in the 
use or occupation of the premises so as to increase the 
risk, without notice to and consent of the company. 
Whether there has been such a change, and if so, 
whether it was material, is usually for the jury to de 
cide. If there has been a material change, the policy, 
by virtue of this clause, is void, though the fire was 
due to some other cause. If the policy, as is often 
the case, contains a classified list of hazards, and the 
risk in question belongs to a less hazardous class 
when the policy was issued, or expressly prohibits 
the use to which the property was put, without 
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reference to increase of risk, the policy is void witli- 
out regard to tlie question of materiality or the 
origin of the fire. In the absence of such provisions 
a use and occupation increasing the risk bars recovery 
only where it caused the loss. 

§ 1094. Other insurance. — It is now generally pro- 
vided that the policy shall become void, if the in- 
sured shall, without tlie consent of the insurer 
indorsed on the polic}", procure other insurance upon 
the subject-matter Such a provision is valid. Its 
object is to prevent over-insurance and its attendant 
risk to the insurer. This clause docs not apply to 
the successive insurance of the interests of several 
persons in the same property. The common form of 
assent to other insurance is by an indorsement on 
the policy, thus: ''Other insurance permitted with- 
out notice.’’ 

§ 1095. Vacancy. — ^The common stipulation that if 
the premises become vacant or unoccupied without the 
consent of the company indorsed on the policy, it shall 
he void, is valid, and upon its breach the company 
may defend without regard to increase of risk or 
cause of loss. Vacancy means substantial vacancy 
and disuse of the premises, and not mere temporary 
absence of the family or occupants. 

§ 109G, Neighboring buildings. — It is often pro- 
vided that the policy shall he void if the risk is in- 
creased by the erection of neighboring buildings. In 
the absence of such a provision the policy is not af- 
fected by the erection or alteration of other struct- 
ures, though the risk be thereby increased, unless 
there be a continuing warranty as to the state of the 
surroundings. But if the insured has agreed to give 
notice of an increase of risk from any cause, he is 
bound to notify the company of an increase, by rea- 
son of the erection of adjacent buildings. 

§ 1097 . Builder^s risk. — -A common clause is 
known as "Builder’s Risk,’’’ and usually reads as 
follows: "The working of carpenters, roofers, tin- 
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bmiths, gasfitters, plumbers or other mechanics, in 
building, altering or repairing the premises named 
m this policy will violate the same, unless permis- 
sion for such work be indorsed hereon, except in 
dwelling-houses only, where five days are allowed in 
any one year for incidental repairs without notice or 
indorsement.” This clause has its stipulated effect. 

§ 1093. Use and occupation. — The modern fire 
policy contains various provisions as to the use and 
occupation of the premises, and the storage of paints, 
oils, gasoline, gunpowder and other inflammable or 
explosive substances. The questions presented under 
these clauses and the clauses against increase of risk 
are many and interesting. Many of them turn upon 
the conflict between the written and printed clauses 
of the policy, and if the written portions expressly de- 
scribe the property insured as of a certain kind, the 
policy will not be avoided by a printed clause ex- 
pressly prohibiting the keeping of goods of that kind. 
And it is generally held that the use of such materials 
as are ordinarily or necessarily used in the business, 
the stock and materials of which are expressly cov- 
ered by the policy, will not avoid it, though by the 
printed clauses the keeping or use of such materials 
IS prohibited.' 

§ 1099, Location of property — ^Removal. — ^If per- 
sonal property is described as contained in a particu- 
lar house or building, the description of locality is 
usually construed as a continuing warranty, and the 
property is not covered when moved to some other 
locality. But a seal-skin dolman was held covered 
while at a furrier’s for repairs, though described as 
“contained’ ’ in a certain dwelling-house, and the risk 
was greater at the shop than at the house, and a simi- 
lar exception is recognized in the case of horses, ve- 
hicles and the like, the use, preservation or health of 
which requires a temporary absence from the place 
mentioned in the description. 

^Eayther on this subject see May on Ins , § 232, et aeq. 
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THE LOSS AND PROCEEDINGS AFTER LOSS. 

§ 1100. Notice and proofs of loss. — Numerous re- 
quirements are always ioiind in fire policies touch- 
ing notice ot the loss and the proofs thereof, so 
framed and interpreted that a substantial compliance 
therewith, unless waived by the insurer, becomes a 
condition precedent to recovery. Their object is to 
protect the insurers from fraud and imposition and 
to aid in the detection of these wrongs by giving 
them an opportunity promptly to investigate the cir- 
cumstances surrounding the loss. Damage, actual 
or probable, to the insurer is not to be considered 
where these provisions have not been complied with, 
provided compliance is possible, and there has been 
no waiver by the company. Non-compliance abso- 
lutely defeats the policy at the election of the insurer. 
For this reason the insured should, as soon as possi- 
ble after loss, procure his policies, examine their 
contents, and proceed promptly to give the notice, 
make the proofs, and do any other acts therein re- 
quired, strictly as provided. 

§ 1101. The time of notice and proofs of loss. — 
The time for giving notice and submitting proofs of 
loss is often fixed by the policy at a certain number 
of days or months after loss occurs. Unless waived, 
the notice and proofs must be given and made within 
the time fixed, or no recovery can be had. But the 
notice is often required to be given “immediately,’^ 
or “forthwith,” or “at once.” None of these phras- 

(485) 
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es are construed literally, but as requiring due dili- 
f^ence in view of all tlie circumstances oi the case. 

§1102. Notice — To whom given — Form. — If notice 
is simply required to be given to the company, no- 
tice to an agent is sufficient ; if notice is required to 
be given to a specified officer of the company com- 
pliance must be shown. The fact that the conipany 
knows of the loss does not excuse the stipulated no- 
tice. 

If written notice is stipulated for in the policy, 
verbal notice is insufficient, unless the defect is 
waived. 

§ 1103. Proofs of loss — ^Form and contents. — In ad- 
dition to notice of loss, fire policies usually require a 
sworn statement by the insured, setting forth, ordi- 
narily, the interest of the, insured, the nature and 
value of the property destroyed, the cause of the fire, 
if known, and, frequently, a full and particular 
statement or account of the property injured orde- 
'stroyed, together with the cash value of each item, 

. and a list or description of other policies, if any, on 
' the same property. Compliance with these provisions 
; is a condition precedent to recovery whenever compli- 
ance, is possible, unless, of course, there has been a 
.. waiver by the company. 

§ 1104 : Fraud and false swearing. — Most policies 
, contain a provisiah that any fraud or false swearing, 

, , " touching the property lost or its value, shall render 
; ' them void . This is given its stipulated effect. But a 
-Diiere innocent misstateihent^pr overestimate will not 
.' / /prevent a recovery;; There must be a willful mis- 
, statenieiht of a material matter, with intPnt to deceive 
/the, pbmpany; , '■ ' 

’§1105. Waiver and e§foppel.^rnaurers may, and 
! / .often : dp, .by. words ; or cfinduCt,; place themselves in 
- > //sucfc position, that they bah hot take advantage of 
;,/i ; br'eaph, 'bf'’':- warranty,' misrepresehf ation ' or ; - con-' ; 
(g;i;;{:bpaI'^ehtV;Pr/avail', themeelyPs/pf-'.'a breaeh'bof .somd ■ 

,"Mn’ such cases they ; 
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are said to have waived the cause of invalidity, or to 
be estopped to assert it. 

§ 1106. Known cause of invalidity at issue of pol- 
icy v — K the insurer, having full knowledge of facts 
upon which a defense may be based, neverthe- 
less delivers the policy, he can not afterward set up 
such facts as a ground of avoidance. To permit him 
to do so would be to sanction a fraud. Thus, issuing 
a policy with knowledge of misrepresentations, or a 
breach of warranty, or of other insurance, or of the 
vacancy of the premises in contravention of the term 
of the policy, has been held a waiver of defenses based 
upon these grounds, 

§1107. Facts arising during currency of risk. — 
Ordinarily, if the insurer with full knowledge of 
facts arising since the issue of a policy, treats it as 
valid, as, by the receipt of premiums, by consent to 
its assignment, by levying assessments thereon, or 
ill any other way, he can not afterward assert such 
facts to avoid the payment of a loss. 

§ 1108. OoniAact after loss — Waiver of notice and 
proofs of loss. — If the insurer, immediately after loss, 
denies all liability, this is a waiver of notice and 
proofs of loss, and any defects in the notice or proofs 
is waived where the insurer bases his refusal to pay- 
on other grounds. Refusal by the company to send 
blanks for proofs of loss has been held a waiver of 
such proofs. Failure to notify the insured promptly 
and specifically of defects in his proofs of loss is ,a 
waiver of such defects. A general objection is insuf- 
ficient; specific defects should be pointed out in time 
to enable the insured to correct them. An objection 
to the proofs on account of specific defects is a. waiver 
of all other defects. 

; § 1109. I^lie loss aud its adjustmeut.— Fire insur- 
ance, is a contract of indemnity for the immediate, 
not the , remote consequences^ of the peril insured 
against, j)royided such loss does ; riot, exceed the 
amptiiit specified in the policy, ; Adjristriieut then is 
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the ascertaining of the amount of indemnity to which 
the insured is entitled 

§ 1110 Same — ^Talued and open policies. — A pol- 
icy is either valued or open. A valued policy is one 
in which both the property insured and the amount 
payable in case of loss are fixed, and which binds the 
insurer to pay the whole sum insured in case of total 
loss. Thus, a policy for $3,000 on the brick stoie, 
etc , valued at $3,500 is a valued policy In the ab- 
sence of fraud, the valuation fixed in the policy is 
conclusive on the insuier, and he can not show in 
case of total loss that the property was in fact worth 
less than the amount stipulated unless the overval- 
uation was fraudulent 

§1111. Open policies. — An open policy is one 
where the value of the property insured is not fixed 
in advance by the policy, but is left to be ascei tamed 
after loss. The policy is not valued because the 
amount up to but not beyond which the insured is 
to be liable is stated in the policy Such amount is 
always stated Whether a policy is to be regarded 
as open or valued depends upon the intention of the 
parties, The words “valued at,” following the de- 
scription of the property, are usually conclusive in 
rendering the policy a valued one 

§ 1112. Shifting risk and floating policies. — Where 
the stock of a manufacturer or merchant is insured, it 
is understood that the stock is to be manufactured, 
sold, and replaced by other property of the same 
kind This is called a shifting risk and the policy a 
floating one Under it the insured is entitled to re- 
cover for his loss with respect to whatever stock may 
be on hand when the loss occurs without reference to 
what comprised such stock when the policy was 
made, 

§ 1113. Indemnity — How measured. — Except 
where the policy is valued the insured is only enti- 
tled to his actual loss, provided that does not ex- 
ceed the amount specified in the policy. Loss of 
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oxpected profit-s due to the interruption of business 
by the fiie can not be recovered unless such profits 
are expiessly insuied 

The fail cash value of the property destroyed at 
the time of loss is the ordinary measure of recovery 
If the goods have been injured, but not destroyed, 
then the diffeience between their value in the sound 
and damaged state may be recoveied 

§ 1114 Reinsurer — Measure of liability. — An in- 
suiei who has leinsuied^ the iisk with lespect to 
whicli a loss occuis, and who has paid such loss, may 
recover against the leinsuier the amount which he 
has actually paid, provided he has paid no more than 
he was leg.illy liable to pay 

§ 1115 Double insurance. — Commonly there are 
several policies upon the same risk, piovided it is 
very valuable, in which case they will contain one 
of two provisions (1) That the insurer shall be 
liable only so far as the risk is not covered by other 
and prior insurance, in which case the second or sub- 
sequent insurer is liable only lor what is not covered 
by prior policies, and then only up to the amount 
fixed by the contract , or, (2) That if there be other 
insurance upon the same inteiest or risk, the insurer 
shall be liable only for that propoition of the loss 
that his policy bears to the whole amount of insur- 
ance in force at the time of loss This last is the 
most common provision 

§ 1116 Subrogation. — If property insured is de- 
stioyed by the willful or negligent act of a third per- 
son, the company will, upon paying the loss, be sub- 
rogated to the rights of the insured as against the 
wrong-doer, and may sue the latter, in some states, in 
its own name, in others in the name of the insured, 
to recover indemnity 

§ 1117 Arbitration* — ^Most fire policies provide 
that in ease the insurer and insured can not agree as 
to the amount of loss that the matter shall be sub- 
^Atae, ^ 1072 
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mitited to arbitration in the manner specified therein. 
Such stipulations are so framed as to be mandatory, 
and arbitration, or an offer to arbitrate by the in- 
sured, is a condition precedent to his right to sue 
and recover for the loss, unless the loss is total or 
the company denies all liability under the policy. 
The insured can not be compelled to arbitrate the 
general question of liability by a stipulation in the 
policy. 

§ 1118. Limitation of actions. — Unless the con- 
tract of insurance is under seal or contains a stipula- 
tion shortening the time within which suit must be 
brought, the insured has six years, in most states, 
after the cause of action accrues in which to bring 
an action on the policy. But, a stipulation limiting 
the insured to a shorter period, as six months or one 
year, after loss, is valid. But such limitations may 
sometimes be waived by conduct or promises on the 
part of the company showing an intention not to rely 
thereon, or by conduct before its expiration which 
induces the insured to defer bringing a suit until 
after the limitation has expired, in the reasonable be- 
lief that suit will be unnecessary. 
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LIFE INSURANCE — ^ACCIDENT INSURANCE. 

§ 1119. Ill general. — By the simplest form of life 
policy, the insurer, for an annual premium, agrees 
to pay a certain sum of money to the representatives 
of the estate of the insured, or to his widow or chil- 
dren, or to some other designated person, upon the 
death of the party whose life is the subject of the 
risk. But the contract may embody other features. 
Thus, in so-called endowment insurance, the insurer 
not only agrees to pay a specified sum in case of 
death happening as above, but agrees to pay to the 
insured or some other designated person a specified 
sum when the insured reaches a certain age, or a 
specified annuity thereafter. Life insurance under 
various' plans not only forms a, safeguard to families 
against being left destitute by, the death of those to 
whom, they look for support, but it supplies a pijovi- 
dent investment and, a fund for old age. 

§1120. hfature and definition of the contract. — 
Insurance upon property is strictly a contract of in- 
demnity. Life insurance, however, is said not to be 
, a contract of indemnity at all, but a coiifcract by the 
, insurer to pay to the insured or his nominee, a speci- 
fied sum of money, either on the death of, a specified 
.life, or at the end of a certain period, provided death, 
does not occur before, in consideration of the present 
payment of a fixed amount, or of an annuity till the 
.death occurs, or the period of insurance is ended, 

: The law of , life insurance, bovvever, has been devel- 

oped in; analog^f to that of marine and' fire insurance, 

■ arid mdny .of the principle^ stated under the head ,df 
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fire insurance apply to all formb of insurance, whether 
upon property or lives. Tlie terminology of the sev- 
eral forms of insurance is also largely the same. Tlie 
term “beneficiary” in life insurance usually means 
the person, other than the one whose life is insured, 
to whom the policy is payable. 

§1121. Insui'able interest. — At common law no 
insurable interest was necessary to support a life pol- 
icy, but now, by statutes or decisions, an insurable 
interest is almost universally required But the re- 
quirement IS subject, by the weight of authority, to 
two important exceptions: 

(1) Though there must be an insurable inteiestat 
the inception of the policy, such interest need not 
continue during the lile of the insured or exist at the 
time of his death. It is sufficient that it exists when 
the policy is taken out. 

(2) As one may insure his own life and make the 
proceeds payable to himself, the insured, contracting 
directly with the insurer, and paying the premium 
himself, may designate as beneficiary one who is 
wholly without an insurable interest in his life. The 
rule of insurable interest therefore applies, in general, 
only when the beneficiary contracts directly with the 
insurer.^ 

An insurable interest in a human life is difficult if 
not impossible to define. In general, it means that 
the party affecting the insurance sustains such rela- 
tions to the insured *by reason of the ties of blood, 
marriage or contract, that the former would be reason- 
ably likely to sustain some substantial damage by the 
death of the latter. 

The reasons given for the requirement of insurable 
interest are not entirely satisfactory, a common one 
being the temptation to the beneficiary to commit 
murder if no interest were required. Another and a 
more satisfactory one is, that insurance by a stranger 
without interest is a mere bet on the duration of a 

iPosi, §1129. 
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hum in Lie and is calculated, therefore, to subserve no 
ut>eful or wholesome purpose 

1122. Same — Relationfihip. — A husband lias an 
insurable interest in the life of his wife, and the wife 
in the life of her husband A father has such an in- 
terest in the lives of his minor children, on the ground 
that he is entitled to their services. A sister has an 
insurable interest in the life of a brother who fur- 
nishes her support, and the same was held of a 
young woman with respect to the life of an old man, 
in no way related, wlio defrayed the expenses of her 
education. 

^ 1123. Same — Contractual relations. — A partner 
has an insurable interest in the life of his copartner, 
a master in the life of his servant, and a servant in 
that of his master. A party who has a right by con- 
tract to receive support from another during life has 
an insurable interest in the life of the party from 
whom such support is due 

A creditor has an insurable interest in the life of 
his debtor. But the amount of the insurance must not 
be grossly excessive so as to be a mere cover fora wager. 
Where the debtor insures his life and paj’-s the pre- 
miums for the benefit of his creditor, the latter, in 
the event of death, is entitled to his debt and inter- 
est merely, and so, as a rule, where the creditor by 
arrangement with the debtor pays the premiums and 
charges them against the debtor. But a creditor 
who has, solely at his own expense and without any 
arrangement with the debtor, insured the life of the 
latter, may recover the full amount of the policy, 
though the debt has been paid or otherwise ex- 
tinguished, since the issue of the policy and before 
death , 

§ 1124. Bepresentations and warranties. — ^The con- 
tract of life insurance is almost universally baaed 
upon a written application wherein the party seek- 
ing the insurance states various facts relative to the 
age, sex, health, occupation, and habits of the in- 
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siired, in response to questions propounded by the 
insurer 

These statements may be, and usually are, ex> 
pressly agreed to be warranties and a part of the 
policy. In any case, the answers may amount to 
representations and must then be substantially true, 
so far as material, under principles laid down under 
the title fire insurance. 

If a statement is a warranty it must be strictly true 
to the ordinary meaning and purpose of the parties 
in making and requiring it. The most common 
warranty is that the insuied is in good health. These 
words mean what they usually and commonly mean, 
i. c , that the party enjoys what is commonly re- 
garded as good health, that he is free from any con- 
scious derangement of organic functions. 

Where it is warranted that all material facts touch- 
ing the health of the insured have been disclosed the 
policy is avoided if any such fact has not been dis- 
closed, though the insured did not disclose it by 
reason of accident or forgetfulness, or because he 
deemed it immaterial. 

§1125.’ Concealment. — ^Even though the insured 
does not warrant that he has disclosed all matters 
materially affecting the risk, if he intentionally with- 
holds from the insurers any fact which he knows, or 
ought to know to be material, the policy is avoided. 

§ 1126. The premiums. — ^The premium in life in- 
surance usually consists of a certain annual sum. 
Unless its payment is, by the express terms of the 
policy, a condition precedent to the risk, the policy 
is valid without its being paid in advance. In prac- 
tice, however, it is usually expressly agreed that the 
payment of the first premium shall be a condition 
precedent to the formation of the contract, and 
that failure to pay any annual premium when it falls 
due shall render the policy void. But the insurer 
may waive the prompt payment of the first or any 
subsequent premium, and he will be commonly held 
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to have done so where he voluntarily receives the 
overdue premium, or takes a note therefor due at a 
future day. 

Non-forfeitable or paid-up policies are often is- 
sued. These usually provide that if, after the pay- 
ment of a certain number of annual premiums, the 
policy shall lapse or cease, by reason of the non-pay- 
ment of any subsequent premium, a new paid-up 
policy for a certain amount proportionable to the 
premiums already paid may be demanded by the in- 
sured, or that the original policy shall be good up to 
a certain sum. 

§ 1127. Usual clauses and conditions.— It is a uni- 
versal condition of life policies that the insured shall 
not enter into any naval or military service with- 
out the consent of the insurer. So it is always 
stipulated that the insured shall not, without the 
consent of the insurer, reside or travel beyond cer- 
tain specified limits of territory. Violation of these 
conditions avoids the policy unless they are waived 
by the company in some way, as by receiving pre- 
miums with a knowledge of the breach. 

§1128. Death in violation of law — Suicide. — Death 
in known violation of law, by the terms of most pol- 
icies, prevents a recovery. 

In the absence of a clause to that effect, the suicide 
of the insured will not avoid the policy, unless it be 
in execution of a clear scheme on the part of a sane 
mind to provide for family and creditors at the ex- 
pense of the company. But many policies provide 
that if the insured shall “ die by his own hand,'^ or 
'‘by his own act,” or “shall commit suicide,” the 
policy shall be void. This clause does not apply to 
cases where the insured dies from poison taken by mis- 
take or the accidental discharge of a gun. The great 
question is whether, by the insanity of the insured, 
this clause is rendered inoperative. Some courts hold 
that it is, while others bold that it is not, provided 
the insured knew and intended that death should 
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result from his act, and there ib much discord iii the 
decisions of the various couits. But where the 
clau&e is that “ the policy bhall be void if the insured 
shall commit suicide, sane or insane,” it will be viti- 
ated by any intentional act of self-destruction, and 
merely requires consciousness of the physical conse- 
quences of the act and not its moral nature. 

§ 1129. Assignment and change of beneficiai’ies. — 
Unless assignment is forbidden by statute, or by the 
charter of the company, or by the terms of the policy 
itself, the insured, if himself the beneficiary and 
owner of the policy, may assign it without the con- 
sent of the company. Where a policy is assigned as 
collateral security by way of pledge, however, the as- 
signee, although entitled to recover the face of the 
policy, can retain only enough for his indemnity, 
and must account to the debtor or his representatives 
for the balance. 

Where the insured and the beneficiary are differ- 
ent persons it is generally held that the former can 
not assign the policy or substitute another beneficiary 
without the consent of the original beneficiary.* But 
by the weight of authority the insured, who is also 
the beneficiary, may assign the policy to, or name as 
beneficiary, any person he chooses, whether the lat- 
ter has an insurable interest or not. But this matter 
is frequently regulated by statute or by charter pro- 
, visions, particularly in the case of so-called “bene- 
ficial associations,” and it is held by many courts 
that the new beneficiary must have an insurable in- 
terest at the time of the assignment to him. 

§ 1130. Notice and proofs of death. — It is usual 
for life policies to require formal notice and proofs of 
death. Similar principles govern here, as in the case 
of fire policies, and the doctrines of waiver and estop- 
pel apply with respect to non-compliance and defec- 
tive compliance with these conditions. 

■ * Oantm, 78 Wis. 33. 
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§1131. Amount of reeoyery. — This is governed 
largely by the terms of the policy. A life policy in 
the ordinary form is always a valued one in the sense 
that the insured or beneficiary is entitled to recover 
the full amount of the policy, except under special 
circumstances. Sometimes it is provided that the in- 
sured may, in case of forfeiture by non-payment of 
premiums, recover some specified amount, which is 
usually the premiums paid. So it may be provided 
that if death occurs within some specified time, as 
three or six months, only a limited amount shall be 
payable, but that after such time the whole face of 
the policy shall be payable in case of death. Limita- 
tions as to the time of suit are often inserted. 

Accident Insurance. 

§ 1132. Definition and nature. — ^Accident insur- 
ance, though quite recent in its origin, is governed 
by principles derived from other forms of insurance. 
It is simply insurance against injury or loss of life 
by reason of accident. So far as it indemnifies 
against loss of time, earnings, and medical expenses, 
it resembles property insurance, but so far as it pro- 
vides for the payment of a certain sum in the event 
of death, it resembles life insurance proper. 

§ 1133. The policy. — Ordinarily accident policies 
provide for a fixed weekly indemnity in case of acci- 
dental injury, for a certain number of weeks (usually 
twenty-six) and the payment of a fixed sum in 
case of death within ninety days after the accident, 
and also a fixed sum for certain permanent injuries, 
as loss of sight, or of one or both hands or feet, etc. 

§ 1134. The peril of risk. — Naturally the mean- 
ing of the term accident, when used alone or in con- 
nection with other words or phrases, has been one of 
the chief questions litigated by accident companies. 
Of these various clauses, however, and the rulings 
OoM. La.w — 32 . 
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and interpretations to which they have given rise, 
we have no space to treat. Unless the company has 
stipulated against liability where the injuiy results 
from “ voluntary exposure to unnecessary danger,” 
mere negligence of the insured does not bar his 
claim. Where this clause is present the insured 
must have used ordinary care for his own safety. 

§1135. Warranties and representations. — Tbe 
warranties or representations in accident insurance 
usually refer to the business or occupation of the in- 
sured. The decisions here are in accordance wdth 
the general principles governing other forms of insur- 
ance, and so as to the premiums. 

§ 1136. Notice and proofs of accident. — ^The pro- 
visions of accident policies touching notice and proof 
of the injury are inserted for substantially the same 
reasons and are interpreted in substantially the same 
way as in life policies. Compliance with them is 
usually a condition precedent to the right to recover, 
unless there is a waiver on the part of the company. 



CHAPTER LXII. 


MARINE. INSURANCE, 

§ 1137. In general. — Marine insurance is the 
oldest form of insurance, having come into use sev- 
eral centuries befoie insurance upon lives and 
against fire. Its rules and principles grew up as 
a part of the law merchant, and from them the 
law governing other forms of insurance has been 
largely borrowed. Like other kinds of insurance 
upon property, marine insurance is strictly a con- 
tract of indemnity. A great many of the questions 
arising under this head may be answered by refer- 
ence to doctrines already familiar. For this rea- 
son, and for the further reason that this subject is 
of particular interest chiefly to those only who are 
directly engaged in shipping and navigation, the 
subject will be dismissed with a word. 

§ 1138 Defined. — Marine insurance is a contract 
whereby one party, called the insurer or underwriter, 
undertakes, for a specified sum, to indemnify an- 
other, called the insured, against loss arising from 
certain perils or sea risks to which his ship, freight, 
merchandise or other interest may be exposed during 
a certain voyage or a certain period of time 

§ 1 1 39. liupUed warranties. — Warranties in fire and 
lifeinsurance are never implied. In marine insurance, 
however, there is always an implied warranty in the 
ease of voyage policies that the ship is seaworthy. 
In the United States a warranty of seaworthiness is 
generally implied both in time and voyage policies, 
unless, perhaps, in the case of a time policy, the 
(499) 
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ship is at sea or in such a position that the insiued 
can not fairly he held to know of her condition oi 
hound to have her seaworthy 

§ 1140 Abandonment. — Another peculiar doctrine 
of the law of marine insurance is that of constructive 
total loss and abandonment, whereby the insured 
may, if the loss exceeds a certain proportion of the 
value of the property insured, abandon it to the un- 
derwriters, and bind them to take it and pay as for 
an actual total loss. 

By English rule the loss is constructively total 
where the cost of repairs exceeds the value of the 
property, but in this country the loss is deemed con- 
structively total and an abandonment may take place 
at the option of the insured where the damage to the 
property exceeds one-half its value 

Other Forms of Insurance. 

§ 1141. Credit insurance. — Credit insurance is a 
contract to indemnify the insured against loss by the 
failure of customers to pay for goods sold them. 
Technically it is not a contract of suretyship but a 
policy of insurance and is governed by similar prin- 
ciples. 

§ 1142. Employers’ liability insurance. — By this 
form of insurance the insurer agrees to indemnify 
the insured against losses occasioned by his liability 
to employes injured in his service. 

§ 1143 Fidelity insurance* — ^Fidelity insurance is 
a contract to indemnify the insured against loss by 
the dishonesty or default of employes Bonds given 
by fidelity insurance companies are analogous to pol- 
icies of insurance, though partaking also of the 
nature of guaranties or suretyships. 

§ 1144. Title insurance.' — ^Title insurance is a con- 
tract to indemnify the owner or mortgagee of real 
property against loss by reason of defective titles, 
liens or other incumbrances ' 
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§ 1145 Casualty iusurauce. — Thi& is a contract 
whereby the insured is indemnified against loss to 
property by reason of accident. It is distinguished 
from accident insurance by the fact that property and 
not the person is the subject of the risk Among the 
perils insured against are injuries to liye stock, break- 
age of plate glass, bursting of boilers and loss by 
tornadoes Fire is usually excepted by these policies 


Authorities. 

May on Insurance, 3d ed., 1891, and Biddle on In- 
surance, 1893, treat generally of noii-maritime risks. 
Wood on Fire Insurance, 2d ed., 1896, and Ostrander 
on Fire Insurance, 1892, are devoted exclusively to 
that topic 

On Life Insurance, see Cooke on Life Insurance, 
1891, and Bliss on Life Insurance, 2d ed., 1874. 
Bacon on Benefit Societies and Life Insurance, 2d ed., 
1894, will be found especially valuable on questions 
involving insurance by benefit societies, so-called. 

Beach on Insurance, 1896, and Joyce on Insur- 
ance, 1897, cover the general field of insurance law. 

Parsons on Marine Insurance, 1868, is the latest 
American text-book devoted exclusively to that sub- 
ject. 

The chapters on insurance in Parsons on Contracts 
and Kent^s Commentaries are valuable. 
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SHIPPING. 

§ 1146. In general. — ^The law of shipping includes 
ill general all that body of law which governs the 
ownership, transfer, navigation and employment of 
ships. It IS founded very largely upon the customs 
of morcliauts and mariners, and is distinctively a 
branch of the law merchant. 

§1147. Ships as property. — ^Though ships are 
personal property, they are personalty of a peculiar 
kind, and governed by rules founded upon the usages 
and policy of maritime nations with respect to com- 
merce and navigation. In fact, under the peculiar 
statutes of the United States, touching registration, 
license and enrollment, the methods of transferring 
ships by way of sale or mortgage somewhat resemble 
the transfer of real estate. 

But discussion of the law pertaining to the owner- 
ship, transfer, management, and navigation of ves- 
sels is out of the question, because only a limited 
class of persona who are directly interested in vessel 
property or engaged in navigation would find the 
discussion of sufficient practical value to warrant 
such use of our space. We will therefore content 
ourselves with a brief survey of contracts of carriage 
by water so far as that subject has not been suffi- 
ciently treated of under the title, ” Carriers.'* 

Employment of Ships, 

§ 1148. Oeaeral ship — Charter party. — ^The own- 
ers of a ship may agree with various parties to trans- 

(502) 
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port tlieir property to a certain destination, in which 
case the vessel is called a general ship; or they may 
let the entire ship or some designated portion of it to 
a merchant for the conveyance of llis goods, in which 
case she is called a chartered ship. 

§ 114U. General ship — Contracts of affreightment. 
— Those who carry in general ship the goods of such 
as offer are common carriers and subject to the du- 
ties and responsibilities of such carriers. 

Tlie contraot tor the carriage of goods in general 
ship is expressed in the bill of lading, an instrument 
already described.^ As in case of carnage by land, 
it may contain lawful and reasonable restriction upon 
the carrier's liability. The excepted perils are usu- 
ally the act of God and the public enemy, the perils 
of the seas, fires, collision, leakage and breakage, 
robbery, and sometimes other perils As in other 
contracts for carriage, the carrier can not, by means 
of these exceptio'ns, shield himself from loss due to 
his negligence.® Thus, though collision be an ex- 
cepted peril, the carrier is liable where the injury to 
the goods from that cause was due to the negligent 
navigation of his ship. 

§1150. Chartered ship — Charter party. — The 
whole or specified part of a ship is let out to 
freighters by an instrument called a charier party. 
Such instrument is commonly unsealed. Two 
methods of chartering a ship are in vogue. By the 
first the charterer takes possession of the entire ship 
and puts his own provisions, officers and crew on 
board, in which case he becomes substantially the 
owner for the time being. By the second method 
the owners let the whole capacity or burden of the 
ship, except such room as is necessary for the officers 
and crew and for provisions and equipments. This 
is the usual method, and the contract commonly con- 
tains the following provisions: 

^ Ante, §981. •Ante, §996. 
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{1} The names of the contracting parties and the 
name and description of the ship, including her 
present location, whether in port or at sea. 

(2) A warranty of the fitness of the ship for the 
•voyage described. 

(3) A promise by the owners that the ship shall, 
with all convenient speed, load, proceed and deliver, 
on payment of freight, a full and complete cargo, 
subject to certain excepted perils which are usually 
identical with those contained in a bill of lading, 

(4) A promise by the charterer to pay freight and 
to load the cargo within a prescribed time or pay de- 
murrage, 

(5) The agreed lay-days and the rate of demur- 
rage to be paid in case they are exceeded. 

§ 1 161 . Implied terms — Seaworthiness.— The lan- 
guage of a bill of lading or charter party is construed 
with reference to the ways and usages of trade. Not 
only this, but law and usage annex certain implied 
terms, among which is a warranty that the ship is 
seaworthy and in all respects fitted to withstand the 
, ordinary perils to which the voyage will necessarily , 
expose her, unless such warranty is expressly excluded 
by the term of the contract. . ' 

§ 1152. Lay-days and deninrrage.—Wh^e the time • 

■ foir loading or discharging the cargo, is not fixed, ex- 
pressly or by usage, the law implies that the ship 
owner and the charterer shall use reasonable dispatch 
; , in performing their respective duties, and each be- 
comes liable to compensate the other for default in , 

; , this respect. But the charter party usually specifies 
: K certa;in number of days, called, lay-days, during / 
' - 7^ the freighter may detain her for the purpose 

loading, and unloading ihe, cargo, without being , 
.liable to phy the owbers for the detention ; A rateoj 
7 /copipensati'oh to the o-wnersior delay beyond the lay-r ! 

word is ofteh'7 

7 ^ ship-owner; ibr un-' : : 
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reasonable detention of liis vessel, where there is no 
express bargain as to lay-days. The tendency is to 
extend these principles to the protection of railways 
against the loss of the use of their cars, where it is the 
duty of the consignee to unload them and he unrea- 
sonably neglects to do so. 

Authorities. 

Works on Bailments and Carriers; Schouler on 
Personal Property; Parsons on Shipping, 1869. 



CHAPTER LXIV. 

REAL PROPERTY. 

General Nature and ClasRification . 

The impossibility of conveying any adequate knowl- 
edge of so vast and important a topic within avail- 
able limits of space has compelled a choice between 
absolute silence and a brief and imperfect glance at 
some of the salient features of American real estate 
law. What little has been said, therefore, is with a 
view to round out the general knowledge of the stu- 
dent concerning property and property rights, and 
to show m some degree the necessity for caution and 
proper legal advice in matters of land title and 
conveyancing . 

§ 1153 Definition and nature. — ^The phrase real 
property or things real comprehends, in general, 
land and whatever is permanently affixed to land, 
either by nature or the hand of man, and also cer- 
tain rights that are annexed* to lands or issue there- 
from. Real property may be corporeal or incor- 
poreal 

§ 1154;. Corporeal real property — Land. — In its 
legal sense, “land ” comprehends the ground or soil 
of the earth, together with its produce or increment 
before severance, and is deemed to extend indefinitely 
upward and downward. It includes all buildings, 
fences, and other structures upon the land, and all 
minerals, fossils, oils, and gases beneath the surface. A 
grant of land, therefore, without exception or reser- 
vation, will pass all these things. In most states a 

(506) 
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grant of mineral depositb without the surface lights 
can bo made 

AVhile water is not susceptible of the same posses- 
sion and permanent enjoyment as land, there may 
be a property or use therein which will be as rigidly 
protected as the ownership of the soil itself In the 
case of running water, the owner through whose 
land it flows has a right to enjoy its uninterrupted 
flow from the lands of the proprietor trom oyer whose 
estate it comes, and may use and enjoy it so long as 
he returns it in its natural course to the ownier below' 
him, without materiallj^ diminishing its quantity or 
corrupting its purity Neither may an owner dam 
up the water so as to ovei flow the lands of those above 
him, unless he has acquired the right by grant or 
prescription or under an act of the legislature. 

§ 1155 Crops, trees, herbage, etc. — As between 
the vendor and purchaser of laud, growing crops not 
yet matured are a pari of the laud and pass by a 
grant of it unless expressly reserved in the deed. 
But a ripened crop, that has ceased to draw nourish- 
ment from the ground, has been held personalty, 
though not severed from the soil ; and for purposes 
of sale or mortgage separate from the land, growing 
crops are usually regarded as chattels ^ 

§ 1156. Fixtures, — As between vendor and pur- 
chaser, mortgagor and mortgagee, and heir and ex- 
ecutor, nearly every article which is annexed to the 
land and is adapted to its more convenient use and 
enjoyment, becomes a part thereof and is not subject 
to removal but passes with the land. Such is usually 
the case with storm doors and windows, boilers and 
tanks attached in a permanent manner, machinery 
pertaining to a manufacturing building, gas and wa- 
ter pipes, and hot air furnaces. These things, once 
personal in their nature, that have become realty by 
annexation to the soil, are called fixtures. 

For the encouragement of trade and agriculture, 
^Ante, §§ 118 , 813 . 
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certain exceptions have been made in favor of ten- 
ants, and a tenant, before the expiration of his term 
or within a reasonable time thereafter, if his tenancy 
is of uncertain duration, may remove whatever he 
may have annexed to the land for the purpose of ag- 
riculture, trade, or domestic use or convenience, pro- 
vided he can do so without material injury to the 
premises. Thus the tenant may remove counters 
and shelving, though fixed to the walls or floors by 
nails or screws, and so of kettles and pipes in a distil- 
lery, vats and coppers of a soap boiler, cider mills and 
presses, stoves and gas fixtures, and even teihporary 
buildings erected for purposes of trade or manufact- 
ure. The term fixtures, therefore, is also used to 
describe things which, in spite of their annexation to 
the freehold, may, as between landlord and tenant, 
be severed and removed, provided no permanent in- 
jury is thereby done to the premises. But the ten- 
ant, for a term certain, must remove his fixtures 
before his term expires, and unless he does so they 
become the property of the landlord. If the tenancy^, 
is of uncertain duration, or is put an end to without 
the fault of the tenant, he has a reasonable tirhe to 
remove, his fixtures. 

§ 1157. Incorporeal real property — Easements. — 
Incorporeal real property in the United States usually 
consists of what are called easements, and an ease- 
ment is the right to some profit or beneficial use 
which one proprietor bas in or over the estate of an- , 
other. . 

; The most importaiit kinds of easements are ways 
.'.and party walls. ' . 

: ^ay is the right of a person other than the 

. Owner to pab and ,repa,ss over the land of another, 

' r,o#rvmg to the o^ner oithe soil all, the , rights, hnd 
'jidyahtag^s ^.phsistent with such 
: pubiicy;a^ In the case of streets , and' 

dr priy$,te, as ’ w^ entitled to go , 

the laihd pf another tp reaph a puhiio, highyir^ 
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Private ways may be created by deed or else by pre- 
scription, which is such a long use that a grant is 
presumed. 

§ 1158. Same — Party walls. — A party wall is a 
wall common to two adjoining buildings, which by 
agreement or long user has become subject to mutual , 
easements for support on the part of the adjoining 
owners. 

Other easements of importance are the right to 
flow lands by the erection of mill-dams, and the right 
to maintain pipes and conduits across the land of an- 
other for the passage of gas, oil and water. 



CHAPTER LXV. 


ESTATEb IN BEAL PKOPEBTY 

§ 1169. In general. — Under the feudal system as 
it existed in England, all land was deemed to be held 
mediately or immediately of the ciown. All land- 
holders weie tenants and their lioldingtj were called 
estates or tenancies. While in this couutiy the feu- 
dal system has ceased to exist, even if it ever had 
much foothold, we still cling to the feudal classifica- 
tion of estates, and still retain many rules and theo- 
ries respecting them that had rise in the ancient 
feudal policy. Without any serious attempt at clas- 
sification, we will now proceed to notice some of the 
more important estates m land. 

§ 1160. Fee-simple. — ^An estate in fee-simple is 
the highest estate known to the law, and is defined 
as an estate of inheritance, free from condition and 
of indefinite duration. In this country, for all prac- 
tical purposes, the owner of an estate in fee-simple is 
an absolute proprietor. He may dispose of it by 
deed during his lifetime, or by will to take effect at 
his death. It is usually liable for his lawful debts, 
unless it is also a homestead ^ Unless the owner of 
a fee-simple estate has disposed of it by deed or will, 
the title thereto is cast, at his death, upon such pei- 
sons as have been appointed by law to succeed to the 
estate, called heirs.® 

^ Post, § 1106. 

* Post, § 3172. An estate limited to the grantee, and a particu- 
lar class of heirs is called a fee tail. Fees tail have been abolished 
in most of the states or otherwise so dealt with by legislation n 
to render them relatively quite unimportant. 

( 510 ) 
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The owner ot the Ice may carve out of it certain 
less estates, as tor example where he grants to an- 
other an estate for life or tor years. 

§ 1161. Estates for life. — An estate for life is one 
that is vested in a person called the life tenant, its 
duiation being limited by his own life, or the Life of 
another, oi the joint lives of the tenant and another 
or others Unless restrained by the instrument un- 
der which he bolds, the life tenant may convey away 
his whole estate, or grant loss estates than his own 
The life tenant must pay tlie taxes and the interest 
upon incumbrances. He is not bound to pay the 
principal Neither is he hound to make improve- 
ments, and if he does so they are at Ins own cost. 
He is bound to make such repairs as aie necessary 
to prevent the premises from falling into decay, but 
not to rebuild structures destroyed without his fault 
or that of his servants or agents. 

§ 1162 Same — Waste. — ^The life tenant is prohib- 
ited from doing anything on the land which falls 
within the legal definition of waste. Waste may be 
defined as any act done or permitted by the tenant for 
life, or for years, ^ which results in permanent or 
lasting injury to the inheritance, or to the prejudice 
of any person having an interest tlierein. 

What constitutes waste depends upon a variety of 
circumstances, including the location and nature of 
the land and the customs and usages of the place. 
Tims, while the tenant for life or years may ordi- 
narily take sufiiicient timber for fuel and necessary 
repairs, unless restrained by the lease or conveyance 
under which he holds, this rule would have no ap- 
plication to city property. So, while the tenant may 
not, as a rule, cut and sell the timber, he may do so 
if it would be consistent with good husbandry. 

The life-tenant may usually make unlimited use 
^ of mines and quarries already open on the land . But 
' he must not open new ones, unless he holds the 
1 Post, §1237. 
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estate without impeachment of waste. The remedies 
for waste are by suit at law for damages, or by in- 
junction in equity 

§ 1163. Same — ^Emblements. — By emblements is 
meant the right of the tenant to enter and culti- 
vate, and harvest and carry away after his tenancy is 
ended, such annual products of the land as he 
planted before his tenancy expired. The right to 
emblements belongs only to a tenant whose term is 
of uncertain duration and whose tenancy is termina- 
ted without Ins fault A tenant for life or his per- 
sonal representatives is therefore entitled to emble- 
ments, and so of a tenant at will whose tenancy 
IS terminated by the act of the landlord But it is 
otherwise of a tenant for years in the absence of con- 
tract or local usage. 

§ 1164 Estates arising out of maiTiage. — By the 
common law the husband was entitled to the rents 
and profits of the wife’s lands during coverture. He 
was therefore a tenant for life. If the wife died first 
his estate was terminated, and the property went at 
once to her heirs, unless there was issue born alive. 
In that case the husband’s estate was continued dur- 
ing his life and was known as curtesy. This estate 
still exists in many of our states, although in some, 
it vests only where the wife has not disposed of the 
land by deed or will. The estate of the husband in 
the wile’s lands during marriage has been abolished 
in most of the states and modified in others.^ 

§ 1165. Same — Dower. — ^By far the most important 
of the conjugal estates at the present day is dower. 
This is the interest or estate provided for the widow 
by law out of the husband’s real estate. 

At common law, and generally in the United States, 
the widow has, during her life, ^one third of the lands 
of which the husband was seized during marriage, 
though in some states she has dower only in such lands ^ 
as he owned at his death.® 

§184 * Post, §1201. 
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111 the majority of states the wife can be barred of 
her dower only by her voluntary release, which she 
effects by joining with hei husband in his convey- 
ance of the land in the manner piescribed by the 
law of the state where it lies ^ 

The manner of assignment and the remedies for 
recoveiy of dower, as well as the right to dower 
itself, are so much a matter of legislative regulation 
and modification that further discussion of the sub- 
ject must be omitted. 

§ 1166. Same — Homestead. — By the statutes of 
the several states, the family residence and a certain 
quantity of land adjoining it, is usually exempt from 
forced sale for debt 

The extent of the exemption is various Often it 
extends not only to the land, but to its proceeds in 
case of sale, at least for some limited time thereafter 
Usually the homestead is exempt from all debts, ex- 
cept purchase-money liens and mortgages and me- 
chanic’s liens. It may be lost by abandonment, as 
where the old homestead is given up and a new one 
acquired, or by alienation, in which case the wife 
in most states must join in the deed,® as the home- 
stead is for the benefit and protection of the family, 
in which she occupies a most important place. 

§ 1167. Estates for years. — ^Estates for years are 
usually discussed under the title, ‘ ' Landlord and 
Tenant, ” and are treated of under that head later on.® 

§ 1168. Joint estates. — A joint tenancy exists 
where an estate is held by two or more persons 
jointly, so that during the lives of all they are equally 
entitled to enjoy the land, but on the death of ont 
his share vests in the survivor or survivors, unti! 
there is a single survivor, who then owns the whoh 
estate in severalty. In several states these tenan 
cies are abolished, except in the case of trustees, an( 
elsewhere all joint estates are held to he tenancies ii 

1 PoAi, § 1201, » P 0 i«, § 12ftl . ■> Post, chapter Ixh 

Com. Lw--S8. 
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common, unless they are expressly made joint tenan- 
cies. by the terms of the instrument crealing them. 
In tenancy in. common the several tenants or owners 
hold by several and distinct titles. Each may dis- 
pose of his own individual share by deed or will, and 
upon the death of any tenant intestate, his share de- 
scends to his heirs. 

Estates in pai’tnership/ 

§ 1169. Estates upon condition. — A condition is a 
qualification or restriction annexed to a grant of 
lands whereby it is provided that if a particular 
event does or does not happen, or in case either party 
to the grant does or omits to do a particular thing, 
an estate shall commence or he enlarged or be de- 
feated. If the condition must be performed before 
the estate vests it is a condition precedent; if its non- 
performance is to defeat an estate already vested it 
IS a condition subsequent. If a condition is prece- 
dent no estate vests until it is performed, but if the 
condition is subsequent the estate vests with all its 
ordinary incidents. But mere restrictions upon the 
use of the property, as that it shall not be used for 
the sale of liquor, or for the carrying on of certain 
trades, or for the building of certain structures, are 
commonly treated as covenants to be enfc^rced by in- 
junction or suit for damages, and not as conditions 
to be enforced by forfeiture, unless there is an ex- 
press provision to that effect in the conveyance 
Even if there is such provision failure to perfonn the 
condition does not terminate the estate, unless the 
grantor exercises his option to declare a forfeiture. 

§ 1170. Equitable estates. — ^The common law rec- 
ognizes hut one owner of land, and he is the holder 
of the strict legal title. Various circumstances in 
England led, at an early day, to the invention of 
uses, by means of which one person might convey 
lands to another upon an understanding that the lat- 
ter should hold them for the benefit of the former or 

* Eartnerahip, ante, 1 655. 



§ 1170 EHTATE8 IN BEAL PROPERT'i 515 

some tim’d person. The party entitled to the benefits 
uiid enjoyment ol the estate, the legal title to which 
was 111 another, was said to have the use. The trust 
in modern real estate law is substantially like the 
ancient use, and arises where one person is clothed 
with the legal ownership of property, 'which he is 
bound in equity to hold, or dispose of for the benefit 
of another. The party holding’ the legal title is called 
the trustee, and the parly for whoso benefit the trust 
is created is the beneficiary Express trusts are such 
as are created by express words, and must, since the 
statute of frauds, he declared in writing. Implied 
trusts are such as arise by construction or intendment 
of equity, in obedience to the supposed intention of 
parties or to prevent fraud. 

The whole subject of express trusts is now largely 
regulated by statutes, and they can be created only 
for certain specified purposes. 



CHAPTER LXVI. 


OF IHE TITLE TO REAL PROPERTY 

Including Title by Deed 

§ 1171. Definition. — ^Title is the means or method 
whereby one acquires an estate in lands. 

The original source of title, according to the com- 
mon law, is the king In this country, the title to 
land is always traced from the state or federal gov- 
ernment, or from the crown, or from the royal 
chartered governments established here before the 
Revolution The following are some of the most im- 
portant methods of acquiring title : 

§ 1172 Title by descent, — ^Title by descent is that 
title which accrues to a person nominated by law 
to receive lands upon the death of a former owner 
who has not disposed of thorn by deed or will 
The party taking such estate is called the heir, the 
party from whom he deiives it is the ancestor, and 
the estate itself is termed the inheritance 

Descent is always governed by the law of the place 
where the land is situated ^ 

§ 1173. By last will and testament. — By the teim 
will, or last will and testament, is meant an instru- 
ment by which a person makes a disposition* of his 
property to take effect after his death It may oper- 
ate upon peisonal as well as real property The 
party making a will is called the testator A dispo- 
sition of personal property by will is termed a legacy 
or bequest, and a like disposition of real property is 

^ For a compendium of the American statutes of descent, see 
Washb, on Beal Prop., p 21 et aeq 

(616) 
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teiiiKid d devise Furtlier of tins subject lack of 
space forbids us to treat It should be leniembered, 
however, that laymen often fail to make valid wills, 
not only through neglect to conform to the statutory 
requirements as to proper execution, but through 
ignorance of the legal effect of language and failure 
to observe the rules against peipetuities and other 
restraints upon the fee alienation of land Compe- 
tent legal advice and criticism should usually be 
sought in drawing one’s will, unless, perhaps, the 
dispositions therein contained are equitable, usual 
and fair on the face of them, and are simple and un- 
complicated by trusts, lemamders and the like.^ 

§ 1174 Adverse possession. — The statutes of limit- 
ations of the various states prohibit the maintenance 
of actions for the recovery of real property, after the 
lapse of a cerlain number of years. The operation of 
these statutes is to confer upon persons who have 
been in adverse possession of the lands of others 
for the period prescribed bylaw, a title in fee-simple, 
as good and perfect as if it had been conferred by 
the deed of the former owner. Further, as to this 
method of acquiring title, lack of space forbids us to 
treat. 

^ 1176 <«ritle by involuntary alienation. — ^Tbis 
covers those cases where one man’s land is taken 
against his will or without his assent, and transferred 
to another. These cases do not include the arbitrary 
act of government, in taking one man’s property and 
giving it to another, for in this country such acts are 
in violation of constitutional right. The cases in 
which an involuntary alienation or transfer of title 
most frequently takes place are: 

(1) Where the state or government exercises the 
right of eminent domain * (2) Where the lands of 
infants, insane, or other incompetent persons are 

* See, for valuable sug^stions to testators, Schouler on "Wills, 
Appendix 0. 

§27 
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sold for their support, benefit oi protection (J) 
Where lands are sold to satisfy the claim of the state 
tor taxes ( 4 ) Where land is sold upon execution 
in due course of law in the collection of debts, or is 
set over or conveyed under judicial decree, as under 
a decree foreclosing a mortgage thereon.* 


Title by Private Grant 

§ 1176 Contracts for the sale of land — ^Vendor 
and purchaser. — Every voluntary deed or conveyance 
of land is but the carrying out of some agreement, 
understanding or contract previously had or entered 
into between the parties. The object of an executory 
contract for the purchase and sale of land is to bind 
the vendor to convey to the vendee the estate and title 
bargained for, and to bind the vendee'to take and pay 
for the estate conveyed. 

§ 1177. The contract. — By the fourth section of 
the English statute of frauds, as we have seen, no 
action could be brought upon any contract for the sale 
of any land, tenements, or hereditaments, or any in- 
terest in or concerning them, unless the contract or 
some note or memorandum thereof was owde in wiit- 
ing and signed by the party to be charged. This 
provision has been substantially re-enacted in nearly 
all of the states Its scope and effect have elsewhere 
been discussed and will not be re-examined here ® 
Aside from this, there are no formal requirements 
to a valid contract for the sale of lands. Memoranda 
of the most informal sort, provided they show all the 
terms of a valid contract, will satisfy legal require- 
ments, and the validity of a land contract is tested, 
in general, by the ordinary principles of contract law. 
In equity, however, a contract for the conveyance of 
land is deemed to vest the title in the purchaser who 
holds it, subject to the tender’s equitable lien or mort- 
^Jp 0 st, § 1224 *See and read again ante, <?147, et seq^ 
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gtige for ilie pui chase-money, while the veiidoi holds 
the legal title subject to a like hen for the whole or 
any part of the purchase price that he may have paid 
111 advance 

Contracts to convey land are recordable in a large 
number of states, and their record is constructive 
notice to subsequent purchasers, of the rights of the 
vendee 

§ 1178. The estate and title. — contract to con- 
vey land is usually treated as a contract to convey 
the fee, unless a leas estate is expressly bargained 
foi. In any event, the vendor must convey what- 
ever estate he has, unless the contract provides othei - 
wise 

, In the absence of an agreement to the contrary, the 
vendor impliedly undertakes to convey what the law 
terms a marketable title, e ,a title free from reason- 
able doubt, and not one that the pin chaser may be 
compelled to defend or disencumber by litigation 
§ 1179 . Furnishiiig abstract — Examination of title. 
— An abstract of title is a brief summary giving the 
most important parts of deeds and other facts and 
writings showing the course and incidents of the 
title. Unless the vendor expressly agrees to do so he 
is under no obligation to furnish such an abstract 
One who undertakes for hire to furnish an abstract 
of title or to pass upon the title to lands must use 
ordinary care and skill in so doing 

The lule of caveat emptor applies to sales of real 
property. In the absence of fraud or df covenants 
for title, not even a remedy against his grantor per- 
sonally may be open to one whose title proves 
defective. The only safe course for a purchaser of 
land is to satisfy himself that the title is good in his 
vendor, not by his own unskilled researches or by 
those of the county register of deeds, but by the aid 
of a competent legal ad^viser ^ 

* See suggestions for the study of lai/i , hy Judge Cooley, in his 
edition of Blackstone’s Commentaries, wheie the dangers of 
skilled examination of land titles is tleailv illnstrated. 




CHAPTER LXVII. 

ailLL J>Y BLLD 

1 Conveyance of Heal Piopetty. 

§ 1181 Must be in ivriting. — Bofoie the statute of 
frauds an estate in corpoieal leal property could 
he conveyed without writing by a ceiemony called 
livery of seizin But since that statute was enacted 
in England, and under the statutes of our states, a 
written, sealed instrument of grant is now required 
for the creation and transfer of ail estates or inteiests 
in lands, legal or equitable, except leases for certain 
shoit terms, which may be created orally or by in- 
formal wilting ^ These provisions, of course, do not 
apply to such estate or interests as arise by act or 
opeiation of law, as dower and curtesy, or to trusts 
arising by construction of equity. 

§ 1182 Definition and requisites. — In its widest 
sense a deed is any writing sealed and delivered be- 
tween the parties It theretore includes instruments 
containing promises only as well as grants. In its 
narrowei sense, however, the teim deed signifies a 
writing sealed and delivered between the parties by 
which the title to lands is made over from one to the 
other, in which case the phrase, “deed of convey- 
ance,” aptly describes the instrument 

All deeds must be written upon paper or parch- 
ment, but printing satisfies the requirement of 
writing, and deeds are commonly made by filling in 
§ 1246 . 


( 621 ) 
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printed blanks A deed should be written or printed 
niih ink, though a pencil writing is jirobably good ‘ 

§ 1183 Parties. — Every person of legal capacity to 
make a contract may make a deed.® By the common 
law, as distinguished from equity, husband and wife 
can not convey directly to one another. The practice 
in such cases is for the grantor to convey to a third 
paity, who then conveys to the spouse intended as 
grantee 

§ 1184. Of the different kinds of deeds. — ^Two 
forms of deeds are commonly used in this country, 
the quitclaim deed and the wananty deed. 

The quitclaim deed purports to pass whatever title 
the grantor has and no more. This is its legal effect 
except m a few states where the grantee will get the 
rights of a bova fide purchaser for value if he is act- 
ually such 

Ordinarily the grantee in a quitclaim deed has no 
remedy against the grantor in case of failure of the 
title, unless the grantor was guilty of fraud; and the 
latter may even buy in afterward and hold a title ad- 
verse to that of his grantee. As to such title or in- 
terest as the grantor has at the time of the convey- 
ance, however, the quitclaim deed is as good and 
effectual as any other form of conveyance^ 

A warranty deed is most commonly used in this 
country, and may be defined as a deed of bargain and 
sale, containing personal covenants or promises by 
the grantor with respect to the title and incumbrances. 

The several formal parts of a warranty deed and 
their order is commonly as follows: 

§ 1185. The date. — ^This is sometimes inserted in 
the commencement of the deed and sometimes in the 
testimonium clause.® Its place is immaterial, how- 
ever, and even though the date be omitted the true 
date may be proved. 

LSee, also. Agency, 619 

* Hee ante, § 106, as to avoidance of deed by infant. 

»P08», §1200 
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§ 1186. Ifames of parties. — Every well drawn deed 
should contain not only the true nameb of the partieb, 
but some matter of description as their place of resi- 
dence and theii occupations. Trustees, guardians 
and executors should be described as such. 

§ 1187. The cottsMeration. — Considerations are of 
two kinds, good and valuable. A good considera- 
tion is such as consists of near relationship by blood 
or marriage. A valuable consideration is usually 
money or soinethiiig of money value ^ To support a 
deed between strangers the consideration must usu- 
ally be valuable, though it need not be adequate. 
Apart from questions of fraud, an acknowledgment 
of consideration in a deed is conclusive, and the con- 
veyance can not be directly impeached for lack of 
consideration In action for purchase-money or to 
enforce a vendor’s lien, however, the recital in a 
deed acknowledging the receipt of the consideration 
may, like any other receipt, be explained or contra- 
dicted by oral evidence 

§ 1188 The granting clause. — ^This contains the 
operative words of grant These are most frequently 
'‘give, grant, bargain and sell,” which aie equiva- 
lent in some states to express covenants for title and 
against incumbrances But it is a common practice 
to insert in warranty deeds most of the operative 
words of grant used in transferring lands, as “give, 
grant, bargain, sell, release, remiss, alien, convey and 
confirm ” 

§ 1189. Same — ^Words of inheritance. — ^At com- 
mon law the word heirs is absolutely necessary to 
convey a fee, and a deed “to A” merely, instead of 
“to A and his heirs,” would give A only a life es- 
tate, By statute now, in most slates, the word 
“heirs” is unnecessary, and a grant to a certain per- 
son merely will convey to him the fee, or at least 
whatever estate the grantor has, except where a less 
estate is expressly limited. 

* Ante, § 62 , et bqq. 
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§1190. The description. — The object of the de- 
sciiption ill a deed ib to identify the land conveyed, 
and if the description is so uncertain that it is im- 
possible to ascertain what land was meant, the deed 
will be void for unoeitamty. The land may be de- 
scribed by reference to natural objects or boundaries, 
such as riveis, lakes, mountains, etc , or by artifi- 
cial marks such as lines, stakes, maiked trees, etc , 
or by courses and distances Courses and distances, 
however, will usually be controlled by fixed monu- 
ments. Other means of description may also be em- 
ployed as by giving the lot, block, and ward, where 
the property is part of a town plat, or by reference to 
the United States survey 

Further discussion of this topic is impossible within 
our limited space and fuller information should 
be sought in professional works Great care should 
be taken that the description of the premises con- 
veyed shall he clear, accurate, and unambiguous. 

§ 1191. Exceptions. — Anything excepted out of 
the grant, as the minerals under the soil, is usually 
described here. The description should b© as full 
and accurate as the description of the thing granted. 

§ 1192. The hahendnin — Keddendum — Limita- 
tions. — ^This is that part of a deed beginning with the 
words “ to have and to hold, ” and its oflfice is to limit 
and define the estate conveyed If the gi anting 
part of the deed contains words properly limiting 
the estate the habendum is unnecessary 

The reddendum contains whatever reservations 
are made in favor of the grantor, as a way or other 
easement. 

Kext follow whatever conditions or limitations 
are agreed upon. 

§ 119B. GoTenants for title. — In this country no 
covenants for title and against incumbrance are im- 
plied from the grant of a freehold estate, except in 
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some states wheie, by statute, the use of the opeiative 
woidb, '‘grant, baigain and sell,’’ imply them But 
neaily all deeds, except deeds of quitclaim, contain 
(ertain covenants on the paitof the grantor touching 
the title of the estate conveyed These are com- 
inonly. 

( 1 ) Of sei/in and right to convey 

( 2 ) Against iiicumbi aiices 

(3) Toi quiet enjoyment 

(4) The covenant of warranty 

Upon a breach of any of these covenants the 
grantor becomes liable to the grantee, and sometimes 
to those who claim under him, to make compensation 
in damages. Yet, as the value of these covenants 
usually depends solely upon the pecuniary ability of 
the grantoi to respond in damages for their breach, 
then piesence should never dispense with a seaich- 
ing investigation of the title 

§ 1194 Covenant of seizin. — By this the grantor 
covenants that he is lawfully seized of the promises 
and has a good right to convey them. In most states 
the term seizin means that the grantor has the veiy 
estate in quality and quantity which he assumes to 
convey and the covenant is broken if he has not. In 
other statqs “seizin” is used in the sense of posses- 
sion, and that the grantor is in actual possession 
undei coloi of title is sufficient to prevent a breach 
of the covenant, not only of seizin but of right to con- 
vey, unless an indefeasible estate be expressly as- 
sured. A similar conflict exists as to whether the 
covenant is broken, if at all, as soon as made, thus 
giving the grantee only a right to sue, or whether it 
passes into the hands of subsequent grantees who 
may sue the grantor whenever they are evicted by 
tbose having paramount title. If the grantor cove- 
nants that he is seized of an indefeasible estate, he is 
liable to any snbaequent grantee who is dispossessea 
by one having paramount title- 
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§ 1195. CoTenaiitagamstmcnmbrances.—^his cov- 
enant is meant to protect against every right or in- 
terest in the land which may exist in third persons 
consistently with the passing of a fee, such as inchoate 
rights of dower, outstanding mortgages, mechanics’ 
liens, unpaid taxes, conditions and covenants restrict- 
ing the use of the premises and private rights of way. 
Whether the covenant runs with the land and may 
be enforced by subsequent purchasers injured by an 
incumbrance is not uniformly settled. If the coyq~ 
nant was that the grantee, his heirs, successors, etc., 
should enjoy the estate free from all incumbrances, 
any subsequent owner injured by an incumbrance 
may sue on the covenant. 

1196. Covenant of warranty. — ^This is the most 
important of all the covenants in a deed, and in 
many states is about the only one in use. It is prac- 
^ tically an undertaking by the grantor, not only for 
himself, but usually for his heirs, executors and ad- 
ministrators, that he or they will forever warrant, and 
defend the grantee, his heirs,, successors and assigns, 
against all persons whomsoever lawfully claiming the 
land. It is broken only when the grantee is evicted 
by some one claiming under a title paramount to the 
. grantor, existing at the time the convey^ance was 
made. , Before meach this covenant runs with the 
, land; and any person who is qwner when a breach 
' occurs may sue therefor; One evicted from the land 
under title paramount may recover, in ■ most states, 

. , only his purchase price with interest. 

; § 119T.. Same-^Est()ppel.---If one who has con- 
veyed with the covenant of warranty land to which 
he has no, title, afterward acquires title thereto, he 
, w estopped (precluded) from ; setting up such 
; afterracquircdi^^ti^^^^ as against his grantee, in whom , 
; sUdh af teic-acquired-, title is hel'i instantly to. vest,. 

■>.; ;,Speicial Wanraaty.—r'This ' -ds ' a ''warranty 

vpagaineli ,certaln\>persqnl' or ' ol'hss '■ qf persona, ^ "ot., 
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claims, as distinguished from the general warranty 
above. 

§ 1199. Statutory forms of conveyance. — In many 
states the legislatures have provided statutory forms 
of conveyance as brief and simple as the older forms 
are complicated and verbose. The operative words 
where the deed purports to convey the fee, are usu- 
ally, " convey and warrant/’ and these generally 
have the effect of express covenants of seizin, good 
right to convey, against incumbrances, for quiet en- 
joyment and of warranty. The use of these forms is 
optional, and most conveyancers cling to the old 
forms. 

§ 1200. The testimonium clause. — This clause re- 
cites that, “In witness whereof the parties have here- 
unto set their hands and affixed their seals,” etc. It 
is common for the wife, in this , place, by a clause of 
release, to signify the relinquishment of her dower. 

§ 1201. Relinquishment of dower and homestead. 
— Dower, which has been already discussed,* can not 
be relinquished or extinguished by the husband 
alone without the consent and concurrence of the 
wife, except in a few states where she has dower only 
in the lands of which he dies seized. She may re- 
linquish her dower, however, by executing the deed 
concurrently with her husband. In some states she 
must acknowledge such deed separately after being 
exaniined apart from her husband as to the' freedom 
of her act from his constraint.* . 

In. most cases the, deed of the husband is insufli* 
cient- to pass, the title to the homestead unlessjihe' 
wife .joins in, executing it in the manner prescrihed 
by the, local law. Unlike a deed of lands in which 
the* wife has dower >jnereiy, a conveyance bf the 
homestead without her signature, is, absolutely void.® , 
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Of the Execution. 

§ 1202 Signing and sealing. — In all states sign- 
ing IS probably essential to a valid deed Signing by 
a third party at the request of the grantor, and in 
his presence, is equivalent to a signing by the 
grantor himself But if a deed is to be executed m 
the absence ot the grantor, the third person who 
signs for him must do so by sealed authority ^ A 
seal is necessary to a valid deed at common law, and 
this is so ill all states where seals have not been aliol- 
ished by statute.® 

§ 1203. Attestation or witnessing. — No witnesses 
were required at common law. While in a few states 
a deed without witnesses is void by statute, in the 
majority of them it is merely unfit for record, as 
elsewhere explained, though perfectly good as be- 
tween the parties. The witnesses should be persons 
competent to testify at the time the deed is executed. 
In most states two witnesses are required. 

§ 1204. Acknowledgment. — The practice of ac- 
knowledging deeds to prove their execution and pre- 
vent fraud is based upon statutes of the several states, 
each of which prescribes the form, requisites and 
effect of such acknowledgment In neaidy all states 
no deed can be recorded unless duly acknowledged, 
though it will be good as between the parties In 
many states a married woman's deed is absolutely 
void unless acknowledged, as required by the local 
law. 

The acknowledgment is made before a notary 
public or magistrate, and consists usually in the 
mere statement of the grantor that he acknowledges 
the conveyance to be his free act and deed The 
officer then certifies in writing, over his official 
signature, that the deed was acknowledgeci before 
him. Often the officer is required to affix his seal. 

* AnUi § 619 

* As to what conshtates a valid seal, see ante, § 64. 
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Tliobe making and taking acknowledgments should 
be governed strictly by the law of the place where the 
laud lies. 

§ 1205. Delivery. — Delivery of the deed by the 
grantor and its acceptance by the grantee is necessary 
to make it operative. If the deed is never voluntarily 
delivered to the grantee, as where he gets possession 
of it by fraud or force, not even a hona fide purchaser 
of the land from him will get a valid title Once the 
deed is voluntarily delivered, however, the grantor 
can only recover the title by some one of the formal 
methods required by law for the acquisition of lands. 
Mere cancellation or destruction of the deed, or its 
delivery back to the grantor, will not make him the 
owner again, or divest the grantee of his title. If 
the grantor acted under the influence of fraud or mis- 
take, his remedy is in a court of equity to have the 
deed set aside or for a reconveyance. If the grantor 
in such cases delays proceedings until a bona fide pur- 
chaser for value has acquired the land, he must seek 
his remedy against the grantee personally, for such 
innocent purchaser acquires an indefeasible title. ^ 

§ 1206. Registration. — In all the states are stat- 
utes requiring deeds and most other instruments 
affecting the title to land to be recorded in a specified 
public office, in order to afford those interested in the 
title an easy and reliable means of investigating it. 
As between the parties and as against all persons 
having actual notice thereof an unrecorded deed is 
perfectly valid. As against subsequent purchasers 
and incumbrancers without notice, however, an un- 
recorded deed is generally declared by the several 
statutes to be void, provided, in most states, the deed 
or mortgage to such subsequent purchaser or incum- 
brancer is itself first duly recorded. In a few states 
an unrecorded deed is invalid as against attaching 
creditors of the grantor. In order to be entitled to 
^ Generally as to what constitntes delivery, see ante, §§ 54, 55. 

Com, Law— 34. 
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protection against an unrecorded deed the subsequent 
purchaser must have been without notice of the piior 
deed, both at the time he acquired the property and 
at the time he paid for it. If a deed properly exe- 
cuted IS duly recorded, the record is said to be con- 
structive notice to all who are interested in the title. 
But it is held m many states that a deed, in order to 
convey constructive notice, must be in all respects fit 
for record, and if not properly attested or acknowl- 
edged the record conveys no legal notice and is with- 
out effect, even as against those Laving actual knowl- 
edge of its contents 

In most states the deed takes effect as against sub- 
sequent purchasers, mortgagors, and creditors, fiom 
the moment it is recorded, and it is deemed to be re- 
corded the moment it is handed to the proper officer, 
and by him received for record. In a few states a 
specified time is allowed for recording deeds, and 
recordation within that time relates back to the date 
of execution and delivery. 

§1207. Same — Possession as notice. — If the 
grantee under an unrecorded deed is in actual pos- 
session of the land, this is generally held sufficient 
to put subsequent purchasers upon inquiry and affect 
them with notice of the title under whichrthe party in 
possession holds. But such possession must be 
actual, open, notorious, unequivocal, continuous and 
exclusive. 



CHAPTER LXVIII. 


MORTGAGES OF REAL PROPERTY. 

§ 1208 In general. — ^Tlie importance of this class 
of securities can scarcely be over-estimated, as they 
enable investois in land to give safe security for the 
unpaid price, or to boriow money for the purposes of 
business, or for the impiovement ot the estate, upon 
the stable and permanent security of the land itself. 
They afford a safe form of investment for the funds 
of the provident and saving, and for the moneys of 
infants and otheis under guardianship, and are a 
favored form of investment for funds held in trust. 

§ 1209. Defluition and general nature. — ^The con- 
veyance of an estate or property in land by way of 
pledge to secure the payment of a debt, such con- 
veyance to become void upon payment being made, 
constitutes a formal mortgage of real property. The 
party giving a mortgage is called the mortgagor, the 
party to wh<am it is given is the mortgagee. 

At common law a mortgage was strictly a convey- 
ance upon condition subsequent, and passed the legal 
title to the mortgagee, subject to be defeated and re- 
vested in the mortgagor upon payment of the mort- 
gage debt strictly at the time agreed upon. Upon 
failure by the mortgagor to pay, strictly at the ap- 
pointed time, the estate became absolute in the mort- 
gagee, notwithstanding the fact that its value was 
far greater than the debt and interest, and even 
though the mortgagor's default was due to necessity, 
accident or mistake. The harshness of this rule led 
equity, at an early day, to treat the condition of for- 
feiture as in the nature of a penalty against which a 

(531) 
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court of equity ought to relieve, and to hold that, as 
the conveyance was intended as a mere pledge to se- 
cure the payment of the debt, it was enough if it 
effected that purpose. The mortgagor might, there- 
fore, redeem the land in equity by paying the debt and 
interest within a reasonable time. This right to re- 
deem in equity was known as an equity of redemp- 
tion, and from it grew the practice of filing bills in 
equity to cut off the mortgagor from his privilege to 
redeem. 

§1210. Modern doctrine of mortgages. — Notwith- 
standing that a mortgage, in practice, still retains 
its absolute form, the prevailing view is that it con- 
stitutes a mere lien or security upon the land, and 
that the legal estate remains in the mortgagor, sub- 
ject to this lien. The mortgagee has no estate in the 
land, but a lien thereon which will pass to an as- 
signee or purchaser of the debt as security therefor 
and as an incident thereto. After default in paying 
the mortgage debt the mortgage is a mere lien or 
security as before, and the mortgagor may redeem 
until his right to do so has been cut off by some 
proper step or proceeding by the mortgagee or those 
who have succeeded to his rights.^ In a few states, 
however, the common law theory of mo^rtgages pre- 
,vails with more or less modifications. 

§ 1211. Who may mortgage . — Any person compe- 
tent to contract, who has an interest in the land at 
the time the security is given, may make a valid 
mortgage. 

§ 1212. What may he mortgaged. — ^In general, 
any vested interest or estate in lands, whether in fee 
for life or for years, may he mortgaged, provided it 
is cable of being assigned and transferred. Many 
important questions have arisen as to the validity of 
mortgages of real property not owned by the mort- 
gagor when the mortgage was given, but afterward 
acquired by him. The general rule as to such mort- 

Foreclosure, post, § 1224. 
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gages is that they are good and will bind the prop- 
erty in equity as soon as it is acquired by the 
mortgagor, though such a mortgage will be void as 
to hona fide purchasers without notice whose rights 
intervene. 

§ 1213. Form. — A mortgage of land still retains 
the form of a deed, similar to an ordinary convey- 
ance, containing a clause known as a defeasance pre- 
scribing the condition, usually the payment of mon- 
ey, upon which the conveyance is to become void, 
and the title is to revest in the grantor or mortgagor. 
Any deed which shows that it was executed to secure 
the payment of a debt merely will be construed as a 
mortgage. 

Contrary to the general rule, oral evidence is ad- 
mitted in most states to show that a deed absolute 
upon its face was intended as a mortgage. In a few 
states, however, the admissibility of such evidence 
is limited to cases of fraud, accident and mistake. 

§ 1214. Formalities of execution. — ^A mortgage 
should be executed with all the formalities of sign- 
ing, sealing, attestation and recording, prescribed 
for making a deed. The wife of the mortgagor should 
join for the purpose of releasing her dower interest, 
and, in th^case of a homestead, for the purpose of 
giving validity to the mortgage itself, which would 
be void, in most states, without her concurrence. 
But a purchase-money mortgage, i. e., a mortgage 
given to secure the whole or some part of the pur- 
chase-money due, takes priority over the wife's right 
of dower, and over the claim to homestead, even 
though the wife does not join in its execution. 

§ 1216. The debt secured. — Substantially the same 
rules apply here as to mortgages of chattels.^ 

§ 1216. Bights of mortgagor and mortgagee re- 
spectively. — In all states the interest of the mortgagor 
before condition broken ( non-payment of the debt at 
maturity) is a legal estate, and descends to his heirs 
^Ante, §886, 
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subject to the rights of the mortgagee. And this is 
now the nature of the mortgagor’s interest, even 
after default, so far as most practical results are con- 
cerned. 

§ 1217. Possession of mortgaged premises. — Be- 
foie condition broken the mortgagor is entitled to 
possession as against all the world except the mort- 
gagee. Under the lien theory the mortgagor is en- 
titled to the possession up to the time of foreclosure 
and sale, both as against third parties and as against 
the mortgagee. And this right is reserved before 
breach by statutes in some states where the mortgagee 
is deemed to have an estate in the land. In others 
it is usually reserved by the terms of the mortgage 
itself. The mortgagor may, before default, sell or 
lease the premises, subject to the mortgage, and may 
have the rents and profits, unless in exceptional 
cases. But in a few states the mortgagee is entitled 
to the possession and may sue for it unless the pos- 
session is expressly reserved to the mortgagor. But 
a mortgagee in possession, receiving rents and profits, 
holds them as trustee or agent for the mortgagoi. He 
must apply the surplus income, beyond the expense 
of management, to the interest and principal of the 
mortgage debt, using due diligence to maSe the trust 
property productive. 

§ 1218. Assignment of moiptgage. — A mortgagee 
may assign the mortgage and the debt thereby se- 
cured. Where the mortgagee’s interest is deemed an 
estate in the land, he must assign the mortgage by a 
deed, for, under the statute of frauds, all estates and 
interests in lands must be so transferred. The proper 
way in all states is to execute a formal written instru- 
ment of assignment, signed, sealed, witnessed, ac- 
knowledged and recorded in the same way as the 
mortgage itself. Under the theory, however, that a 
mortgage is a mere chattel and an incident to the 
debt, whatever operates as an assignment of the debt 
carries the mortgage with it in states where the lien 
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theoiy prevails, and an oral or informal transfer is 
sulficient, at least as between the parties. 

§ 1219. Same — Negotiable note secured by mort- 
gage. — If a negotiable note and a mortgage securing 
it are transferred before maturity to a hona fide pur- 
chaser for value, it is held, as a rule, that such pur- 
chaser takes both securities, freed from any equities 
ot defense existing between the mortgagor and mort- 
gagee 

The validity of the assignment of the mortgage 
debt lb governed, as a rule, by the law of the place 
where the assignment is made, while the assignment 
of a mortgage is governed by the law of the place 
where the land is situated. 

§ 1220. Extinguishment and discharge. — If on the 
day when the debt falls due, the mortgagor pays the 
mortgage debt, the mortgage is fully discharged, and 
a tender on that day has the same effect. And this 
is generally true of a tender made after default in 
states where the lien theory prevails. In others, if 
the tender is not accepted, the mortgagor must sue 
in equity to redeem . 

§ 1221. Satisfaction of record. — If, when a mort- 
gage is paid and satisfied, the mortgage is allowed to 
remain upon the public records, it constitutes an ap- 
parent incumbrance upon the mortgagor’s title which 
the latter, for that and various other reasons, has a 
right to have removed. The satisfaction should 
take the form of a deed with apt words of convey- 
ance, where the mortgage is regarded as conveying 
an estate in the land, and should be executed and 
recorded with the same formalities as other deeds. 
A substantially similar course is pursued in other 
states, though the language need not import a con- 
veyance back to the mortgagor In all, or nearly all 
states, however, statutes provide for the discharge of 
mortgages by an entry on the margin of the record 
of the mortgage in the office where it is recorded. 
By statutes, in many states, the mortgagor is hound 
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to enter a satisfaction of record alter the mortgage is 
paid and discharged, and is liable to a penalty it he 
neglects to do so after a request by the mortgagor. 

§ 1222, Registry and priority. — ^The registry laws 
apply to mortgages of real property in substantially 
the same way as to deeds absolute, and the rights of 
subsequent purchasers and incumbrances without 
notice, and for a valuable consideration, whose deeds 
or mortgages are first recorded, take priority over 
parties claiming under a prior unrecorded mort- 
gage.' 

^ 1223. Remedies incident to mortgages — Suit to 
redeem, — Where the common law theory of mort- 
gages prevails, a mortgagor, after default, has on 
further rights at law. He must bring an action in 
equity to redeem, accompanying his prayer for relief 
by a tender of payment into court. The equitable 
right to redeem exists until it is finally barred and 
extinguished by what is termed foreclosure. 

§ 1224. Foreclosure. — Foreclosure is the process 
by suit, or otherwise, by which the mortgagor is de- 
barred from his right to redeem, and the land or its 
proceeds is applied to the payment of the mortgage 
debt. In all states this may be by suit in equity, 
though in many a foreclosure by advertisement and 
sale is permitted under statutes. The foreclosure 
may be .strict, in which case the court, by its decree, 
gives the mortgagor a certain time to redeem, and 
upon his failure to do so the property vests abso- 
lutely in the mortgagee. But in most states what is 
known as equitable foreclosure, or foreclosure by sale, 
is alone permitted. By this method the property is 
ordered sold, and the debt, interest and costs paid 
over to the mortgagee. The surplus, if any, belongs 
to the mortgagor. 

The subject of foreclosure by action is so much af- 
fected by local statutes and is so bound up with the 
§ 1206 . 
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technicalities of the law of procedure, that we can 
not piofitably continue its discussion. 

§ 1225. Power of sale mortgages. — ^To avoid the 
delay, annoyance and expense of foreclosure pro- 
ceedings, mortgages sometimes contain a clause giv- 
ing to the moitgagee a power or authoiity to sell the 
mortgaged premises upon non-payment of the debt, 
and to apply the proceeds to its liquidation. Though 
such powers are generally held valid, they do not 
prevent recourse to the ordinary proceeding by suit' 
to foreclose. Such a power is irrevocable by the 
mortgagor since it is coupled with an interest. The 
mortgagee selling under such a power must proceed 
in good faith with strict reference to the power and 
to any statutes that may exist regulating sales under 
powers. 

§ 1226. Deeds of trust. — Similar to power of sale 
mortgages are deeds of trust. These instruments 
take the form of a deed of conveyance, wherein the 
debtor is the grantor, the creditor is the beneficiary, 
and the grantee is the trustee upon whom is conferred 
a power to sell the property upon default, and to ap- 
ply the proceeds, so far as necessary, to the payment 
of the debt secured. Such deeds are mortgages in 
their generfil nature and effect. 
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LANDIjOKD and tenant. 

§ 1227. In general. — ^The relation of landlord and 
tenant is the resalt of a contract, express or implied, 
whereby one person, called the lessor or landlord, 
grants the possession of lauds and tenements to 
another, called the lessee or tenant, for a definite 
time, in consideration of the payment of a compen- 
sation called rent. The contract itself is called a 
lease, and the tenant’s interest thereunder is known 
as a term, tenancy, or leasehold. Curious as it may 
seem the lessee’s interest, however long the ten- 
ancy, has the characteristics of personal property, 
and IS termed a chattel real. Upon the tenant’s 
death his interest goes to his executors free from his 
widow’s claim for dower.^ 

§ 1228 The parties. — Any party competent to 
contract may be a lessee, and any such person, who 
has an estate or interest in lands capable of lease, may 
be a lessor. 

§ 1229. What may he leased. — Lands and the 
buildings thereon are the most common subjects of 
lease. But water and mining rights, wharfage, tur- 
pentine trees, and many other things connected with 
or forming a part of the laud, are capable of lease. 

§ 1230. The form of the lease. — ^Except in the 
case of short terms, a writing is usually required.* 
The general form of a deed is usually followed, and 

^ In some states, by statute, cerlam long terms have the qualities 
of freehold estates, and are subject to dower and descend to the 
heirs of the tenant 

fPost, § 1246. 
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wliile technical terms are commonly employed and 
aie advisable, their use is not essential, provided the 
intention to create the relation of landlord and ten- 
ant is clearly manifested. The substance and order 
of the clauses in a well-drawn lease will hereafter 
sufficiently appear. 

§ 1231. The term . — A certain beginning and a 
certain ending are essential to a good lease for years. 
Usually the term is expressed as for so many years or 
months from a given day, or by specifying the date 
of beginning and ending. 

§ 1232. The words of leasing. — ^These are usually 

lease, demise, and let,” and should be employed, 
as they usually imply certain covenants upon the part 
of the lessor which might not result if other words 
were used.^ 

§ 1233. Description of the premises. — Unless the 
premises are described with sufficient accuracy to 
identify them, the lease will be void for uncertainty. 
But it is not customary to describe the premises with 
the same particularity as in a conveyance of the fee, 
nor is it always advisable to do so, as too much de- 
tail may tend to confusion and uncertainty. By the 
lease of a particular building, everything which be- 
longs to it, and which is reasonably essential to its 
enjoyment, passes with it, unless specially reserved. 

§ 1234. Rent and the reservation of rent. — Rent 
commonly signifies a periodical payment of money 
for the use of the premises. But it may be lump 
sum in money, or it may be payable from time to 
time in produce or services. The usual words re- 
serving rent are, ‘*the said lessee, yielding and pay- 
ing.” 

§ 1236. Conditions of forfeiture and re-entry. — It 
is often provided that upon certain conditions or con- 
tingencies the landlord, or sometimes the tenant, may 
terminate the lease. The conditions upon which it 
is most frequently provided that the landlord may 
iposj, § 1236, 
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declare the lease terminated and re-enter the premises, 
are non-payment of rent, failure to repair or pay taxes 
and assessments, breach of the covenant not to assign 
or sublet, and of covenants not to use the premises 
for certain purposes, as for the sale of liquor, or for 
the carrying on of certain trades. But if the lessor 
wishes to enforce a forfeiture for the breach, the right 
to declare a forfeiture will be waived where he ex- 
pressly assents to the acts complained of or accepts 
rent accruing after the breach occurred and with 
knowledge of it. 

§ 1236. The covenants — Lessor’s implied cove- 
nants. — Covenants in leases are either express or im- 
plied. The lessor impliedly covenants , at least where 
the technical words “demise and grant” are used, 
that the tenant shall have the quiet enjoyment of the 
premises during the term of the lease. But this cov- 
enant applies only to the acts of the lessor and per- 
sons having paramount title and not to trespass by 
strangers. The lessor is under no implied covenant 
to repair. Neither, in general, does he covenant that 
the premises are tenantable or fit for any particular 
use, but if the premises are let for some particular 
, purpose and the landlord knew and concealed their 
unfitness for such purpose, he would probably be 
'liable. 

§ 1237. Lessee’s implied covenants covenant 
to pay a reasonable rent is implied, though none is 
expressed. The tenant is also bound to treat the 
, premises in a tenant-like manner, and mnst commit 
no waste. He must cultivate farming lands in the, 
usual manner and in . a way consistent with good 
' 'husbandry, But he is not bound to repair, in the 
/absence of ah express coyenaht to do so,, except that 
. /he, inu.sl keep . The .bnild^^^^ and water •fcighb 

and: deliver the premises .bhck at the end of his term 
in , , Substantially the. saihe ■ conditiph as ie received. 
; /tiem/ te^^ excepted./ tiniess the 

■ ./ // /■ '■/; , >/';■• • ,■ ", ■ 
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tenant has expressly covenanted to repair, he is not 
answerable for accidental damage, nor is he bound 
to rebuild structures accidentally destroyed, nor to 
paint, calcimine, paper, or do anything else by way 
of ornament merely. 

§ 1238. Lessor’s express covenants. — These are 
usually for quiet enjoyment, to repair and to renew 
the lease. Unless the landlord has expressly cove- 
nanted to repair he is not bound to do so. Neither, 
generally, is it any defense to a suit for rent that the 
landlord has suffered the premises to get out of re- 
pair, even to the point of rendering them uninhabit- 
able, unless he has covenanted to repair. Where 
the landlord has expressly covenanted to repair the 
obligation will be enforced, and the tenant, when 
sued for rent, may recoup any damages he may have 
sustained through the landlord’s failure to do so. 

§ 1239. Same — ^To renew the lease. — ^The landlord 
is bound to renew the lease only where he has cove- 
nanted to do so. A single renewal satisfies this 
covenant, and the. tenant can not demand that the 
renewal lease shall contain a covenant to renew 
again. 

§ 1240. The lessee’s express covenants. — In the 
absence oL an express covenant to pay rent, the les- 
see is bound for its payment only so long as he holds 
the premises. He may therefore rid himself of this 
obligation by assigning his lease, even though the , 
assignee be a pauper. If he expressly covenants to, 
pay rent, however, he is personally bound thereifor, 
and can, not, by assignment, rid himself of the obli- 
gation to pay,' unless ’ the, lessor accepts a. surrender 
of, the preihises .and receives the assignee as tenant , 
'in '.his place. 

The tenant ,is not relieved from his coyeiiiant to 
pay rent by the tot^ or partial destruction, by , 
other casualty, of fhe buildings on the Idaseaf.prejh--:'. ; 
ises, unless %Tocai statute oy^.by the iei&press 
of ; the lease. . A clause'^is very often ins^ 
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lease, therefore, to the effect that if the premises be 
paitially damaged by any casualty or cause, save the 
neglect of the tenant, the same shall be repaired as 
speedily as possible at the expense of the landlord ; 
and that if the damage be such as to render the 
premises untenantable, tlie rent shall cease until they 
are restored ; but that in case of their total destruc- 
tion the lease shall cease and determine at the option 
of the tenant. Where the lease is of an apartment 
in a building, and not ol the premises further than 
is necessary to the enjoyment of such apartniGnt, de- 
struction of the building terminates the lease, even 
where there is no such saving clause.^ 

§ 1241 Same — ^Taxes. — Lessees sometimes cove- 
nant to pay taxes, and the covenant to do so is taken 
into account in fixing the amount of rent ; hut a ten- 
ant for years is not bound to pay taxes, unless he 
has expressly covenanted to do so. 

§ 1242 Same — Covenants against certain uses of 
the premises. — It is often inserted in leases that the 
lessee shall not use tho premises for the purposes of 
trade or manufacture, or the covenant may be not to 
carry on certain specified trades. Buch covenants, 
if broken, will render the tenant liable in damages, 
or he may he restrained by injunction, or ^he breach 
may warrant a forfeiture under the terras of the 
lease. 

§ 1243. Same — Covenants against assignment and 
subletting* — In the absence of a restrictive covenant, 
the lessee may assign his interest or sublet the prem- 
ises A covenant against assignment alone does not 
prohibit subletting and vim versa, ^ 

§ 1244. Same — ^To deliver up premises in good re- 
pair. — ^The lessee usually expressly covenants to the 
effect that he will deliver up the premises peaceably 
to the lessor, at the end of his term, in as good re- 
pair as when he received them, ordinary wear and 
tear and damage by accidental fire and the elements 
* Artift, § 816, * See assignment, post, § 1846. 
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excepted. The lessee who has covenanted to repair 
lb, 111 the absence of statute, bound to rebuild build- 
ings destroyed by hre or other accidental cause, un- 
less by the covenant itself he is expressly relieved 
from that duty in such cases. 

§ 1245. Tho execution of a lease. — In a few states 
an oral lease for whatsoever teini has the force and 
effect of an estate at wall. But, by the statute of 
frauds, in most states all leases for a longer term 
than one year are required to be in writing, and in 
some states leases for more than three, five, seven, 
or some other specified numbei of years must be by 
deed, and are invalid against third persons without 
notice, unless the 3 ^ are executed and recorded with 
the same formalities as an ordinary conveyance of 
land. 

As leases commonly contain covenants upon the part 
of both parties, they are usually by indenture, i, e., 
a writing signed in duplicate, each party retaining a 
copy. 

§ 1246. Assignment of lease — Bublettlng. — Un- 
less restrained % statute or covenant, either the les- 
sor or lessee may assign his interest without the con- 
sent of the other. Leases commonly contain a cove- 
nant by th^e tenant, however, that he will not assign 
the lease, or sublet the whole or any part of the 
premises without the consent of the landlord. If the 
tenant parts with his entire interest under the lease, 
this usually constitutes an assignment, hut if he parts 
with less than this entire interest, it is a subletting. 

§ 1247. Same — ^Form of assignment. — In some 
states a lease required by law to be under seal must 
be assigned by a writing under seal, and a lease re- 
quired by the statute of frauds to be in writing must 
be assigned by writing. Though no particular words 
are^ necessary to an assignment, the words “grant, 
assign and set over,’’ are usual and proper. The as- 
signor usually covenants that the assignee shall have 
the quiet enjoyment of the premises, free from any 
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harm by reason of incumbrances, and the assignee 
covenants to pay the rent and perform the other cov- 
enants of the lease or to save the assignor harmless 
therefrom. 

§1248. Bights and liabilities of the assignee. — ^The 
assignee takes all the interest of the original lessee 
under the lease, and is bound to perform all the 
covenants of the lease, so far as they touch and con- 
cern the estate. He is bound to pay rent, to perform 
the covenants to pay taxes, to repair, to use or culti- 
vate the land in a particular manner, not to carry on 
a particular trade or business on the premises, and 
to commit no waste. 

§ 1249. Liabilities and rights of the assignor. — 
Notwithstanding the assignment of the lease, even 
with the consent of the lessor, the original les'=?ee re- 
mains bound by all the express covenants of the 
lease. He is, therefore, liable to pay rent, at least 
if he has expressly covenanted to do so. But if there 
is no express covenant to pay rent, the assignor is 
discharged if the landlord accepts rent from the as- 
signee or otherwise recognizes him as tenant. 

§ 1250. Effect of subletting. — By a subletting the 
subtenant becomes the lessee of the principal tenant, 
who remains liable to the landlord as befere. 

Termination of Lease, 

§ 1251. Lapse of time . — A lease for a definite time 
will expire at the end of that time. So a lease may 
be determined by the happening of any event upon 
which it was expressly agreed that it should termi- 
nate, as upon the death of either party, or upon a 
sale of the premises. 

§ 1252. Forfeiture for breach of condition. — ^The 
tenancy may be terminated where the landlord takes 
advantage of a stipulation expressly authorizing 
him to re-enter and put an end to the tenancy for 
breach of some condition contained in the lease. 
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But mere breach of such condition, without any 
steps being taken by the landlord, will not terminate 
the lease, for it is optional with him whether he will 
take advantage of the breach or not. A forfeiture 
must be declared and enforced promjitly, and a slight 
circumbtancG will often be deemed a waiver of the 
breach. A waiver will be implied where the land- 
lord accepts rent accruing after the breach, and with 
full knowledge that the condition has been broken. 
But acceptance, after breach of rent accruing before 
the breach occuried, is not a waiver. A forfeiture 
for non-payment of rent must always be preceded by 
a strict demand, and in some states by a notice pre- 
scribed by statute 

§ 1253. Surrender. — The tenant may voluntarily 
yield up his interest to the landlord who accepts the 
surrender, as such yielding up is called. An express 
surrender of a term for more than one year must be 
by writing under the statute of frauds. A mere 
parol agreement to surrender the premises or the vol- 
untary destruction of the lease is not enough. An 
implied suriender will arise where the tenant takes 
a new and valid lease of the same premises, to take 
effect before the expiration of his prior lease; and so, 
where the ffenant actually delivers possession to the 
landlord who voluntarily resumes control of the 
premises. 

§ 1264. Eviction. — If the tenant is evicted from 
the premises, either by the landlord or some one 
claiming by a paramount title, this terminates the 
lease. An eviction by the landlord may be actual or 
constructive. If he willfully expels the tenant from 
the premises or any part of them, this is an actual 
eviction. But a single act of trespass that does not 
interfere materially with the tenant's possession and 
enjoyment is not an eviction. A constructive evic- 
tion arises where, though the tenant is not actually 
expelled from the premises, the landlord does that 
Com. Law— 36. 
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which deprives the tenant of their substantial en- 
joyment. 

§ 1255. Snminai'y remedies between landlord and 
tenant, — ^There are various summary remedies given 
by statute for the enforcement of the tenant’s duties, 
and for the recoveiy of the possession of the prem- 
ises by the landlord, in case of non-payment of rent 
or breach by the tenant of some other covenant af- 
fording ground for 'a forfeiture. These remedies be- 
ing local and statutory can not he examined here. 

Distress is a remedy whereby the landlord may 
seize, by his own act, the personal property of the 
tenant upon the premises and hold it or sell it to en- 
force payment of rent. This remedy has been abol- 
ished in some states, and in others it is largely reg- 
ulated by statute. 

§ 1256. Tenancy at will and from year to year. — 
So far we have treated only of tenancies for a certain 
fixed term or period. We will now consider certain 
tenancies for an uncertain period, or fof an uncer- 
tain number of fixed periods. A tenancy determin- 
able at the will of either party is called a tenancy at 
will. The tenant at will is liable for waste and is 
entitled to emblement, unless the tenancy was termi- 
nated by his own act,^ 

Owing to the hardships too frequently resulting 
from th^e arbitrary termination, by the landlord, 
of tenancies at will, it became the law that where 
rent was reserved and paid by the lessee, the les- 
sor could not terminate the lease without giving 
notice to the lessee, nor could the latter do so with- 
out notifying the lessor. Thus grew up a very com- 
mon class of tenancies known as tenancies from year 
to year. Thus, where a weekly, monthly, quarterly, 
or annual rent is reserved, and nothing is said about 
the duration of the tenancy, the leasing is usually 
deemed to be by the week, month, quarter, or year, 
and from one such period to another, so long as nei- 
1 Aftte, §§ 1162, lies. 
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ther party gives notice, a sufficient length of time be- 
fore the end of the current period, that he desnes to 
terminate the tenancy at the end of such period. 
Whatever may be the period, the phrase, ‘tenancy 
from year to year,'’ is proper, though the phrases, 
“tenancy from week to week,” oi “from month to 
month,” etc , are more explicit where the periods 
correspond. Tliese tenancies frequently arise where 
the tenant holds ovei after Ins term has expired. 
But mere holding over does not create such a tenancy. 
Where a tenant for a fixed term holds over, the land- 
lord may treat him as a trespasser, or he may elect, 
in most states, to treat him as a tenant for another 
year, or for another week, month, or quarter, if that 
was the duration of the original term. The landlord 
will be deemed to have elected in favor of a tenancy 
for another period, where he allows the tenant to re- 
main m possession and accepts rent, unless his ac- 
ceptance of rent is upon the express condition that 
the tenant is to hold at will and not otherwise So, 
a tenancy from year to year usually arises where the 
tenant goes into possession and pays rent under a 
lease void hy the statute of frauds, because not in 
writing, unless the payment has reference to a short- 
er period oi^ letting. But in some states a mere ten- 
ancy at will arises under these circumstances. 

§ 1257. Same — ^Notice to quit. — A tenancy from 
year to year, from month to month, etc., may be de- 
termined only by a notice to quit, given either by the 
landlord to the tenant, or by the tenant to thelandlord. 
This notice is a declaration by the party seeking to 
terminate the tenancy, that he elects to do so at the end 
of the current period. In order to terminate the ten- 
ancy, however, the notice must be given the length 
of time prescribed by law before the expiration of 
such period. In the case of a tenancy strictly from 
year to year, the common law requires the notice to 
be given at least six calendar months before the ex- 
piration of the current period. But statutes frequently 
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pi escribe a notice of tliiee months or even less, and 
in the case of tenancies iioin month to month, the 
time of the notice is shoi tei , usually being equiva- 
lent to the entile peiiod of letting But this whole 
matter is usually regulated by local statutes, which 
often require notice to quit, even in the case of ten- 
ancies at will The notice lequired to terminate 
these periodical lettings has no lefeiencc to the notice 
requited wheie the landlord is seeking to declaie a 
forfeiture and lecover the piemises on account of 
non-payment of lent, or for bleach of some other 
condition or covenant in the lease 

Fixtures — Bight of tenant to remove.^ 

Aidhorities. 

Washburn on Real Property, 6th ed , 1886, Kerr 
on Real Pioperty, 1895, Tiedeman on Real Propeity, 
2d ed , 1892, are leading authorities on the geneial 
subject of real property Warveiloon Real Propeity 
IS an excellent student’s woi k 

The leading American authority on the law of ven- 
dor and purchaser of land is Warvelle on Vendors, 
1890. 

On the subject of conveyancing, see, in addition to 
the works above mentioned, Martindale on Convey- 
ancing, Devlin on Deeds, 1887, Rawle on Covenants 
for Title. 

On mortgages of real property, Jones on Mortgages, 
5th ed., 1894, is a leading text Wood on Landlord 
and Tenant, 1888, and Taylor on Landlord and Ten- 
ant, 1886, are leading texts on that branch of the 
law. 

» Ante, § 1166 . 
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ACCEPTANCE OF OFFER, 
in contract, 83 
acceptoi, liability of, 421 
lack of piesentmont does not dischaige, 467 

See OrrLK and AccLPr4.NCE, AccLPraNcr op Bill, 
ACCESSION, 

title by, 80 t 
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ACCIDENT INSURANCE, 
definition and nature, 1132 
the policy, 1133 
the penis or risk, 1184 
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notice and pi oofs of accident, 1136 

ACCOMMODATION PAPER, 
definition and use, 407 
rights of parties to, 407 
revocation of, 407 

power of paitnei to bind film by, 669. 
corporation can not issue, 778 
bonaftde holder protected, 778 

ACCORD AND SATISFACTION, 
defined, 865 

must be upon sufficient consideration, 366 
what sufficient con&ideiation for, 366 
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payment before due or in property, oi at time oi in man- 
ner diffeient from that fixed by contract, 367 
same— several creditors— composition, 308 
sealed release, 369 
accord exei utoiy, 370 
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of chattel mortgage, 888 
of deed, 1204 

same— bv mained woman, 1201, 1204 
of mortgage, 1214 

ACT or GOD 

when excuses performance of contract, 315 
effect on earner’s liability, 989, 990 
defined, 989 
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ACTIONS, 
defined, 40 

usual proceedings in, 40 

partners must ]oin or be joined in actions by or against firm, 
62<i 

abatement of on dissolution of corporation, 805 
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Natwp and Fm motion 
definition and general principles, 510, 511 
distinguished from seivice, 512 
classes of agents 513 
agency must be lawful, 614 
who may be piincipal oi agent, 616 
husband and wife as agents, 516 
adveise interest as a disriualification, 617 
agency creited by will of pnncipal 618 
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when by wilting, 620 
when m ly be by parol 621 
agency by implication oi estoppel, 522 
ratification of unauthorized acts of agent equivalent 
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AGENCY — Continued. 

Authority ^ Itb Nature and EUent. 
in geneial, 530. 
evifleiu-e of, 531. 

general and special authority distinguished, 532. 
usage as an element, 633 
instructions limiting authoiity, 634, 
authority of public agents, 535. 

Coubtruction of Powers — Particular Acts. 
general lules, 536. 
power to bell lands, 537. 
power to sell or pledge personalty, 538. 
power to receive payment tor goods sold, 539. 
power to sell with warranty or on credit, 540, 641. 
power to pmchase, cash or credit, 642. 
power to receive payment in general, 643. 
power to issue negotiable paper, 644. 

Ejiecution of Authority. 

execution should be in name of principal, 646. 

effect of defective execution, 545. 

execution of sealed instruments — deeds, 546, 1202. 

‘ negotiable contracts, 547 
other simple contracts, 548. 

Duty of Aqent to Principal. 
to observe good-faith, 649, 530. 
to be loyal to his trust, .550. 
to account for profits, 651. 
to obey instructions, 552, 553. 
ratification of acts violating instructions, 664. 
agent must keep accounts, 556. • 

must not mingle principal’s goods or funds witl]t own, 556. 
must use skill and diligence, 5.56. 
must notify principal of material facts, 657. 

Biqlits of Agent Against Principal. 
agent’s right to compensation, in general, 658. 
when compensation forfeited—abandonment, 5.59, 562. 
right to compensation where contract fully performed, 662. 
when power revoked before performance, 560. 
effect of agent’s abandonment, 662. 
what constitutes abandonment, 663. 
power and right to revoke distinguished, 664, 680. 
rights of agent when authority wrongfully revoked, 664. 
right of reimbursement and indemnity, 565. 
agent’s lien, 566, 

right of agent to retain title or stop in transit, 667. 
rights of suh-agent against principal, 568, 

LiaMlity of Principal to Third Parties. 
in general, 569. 

undisclosed principal liable when discovered, 570 
same— third party may elect to hold agent or principal, 670. 
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AGEN GY —Conti lined . 

what constitutes election, 671. 

liability for agent’s statements and representations, 572. 
notice to agent, notice to principal, 673 
liability for agent’s toita and frauds, 574, 676. 

Liability of Agent to Third Parties. 
where principal undisclosed, 670, 671. 
where he acts without authority, 575. 
foreign or irresponsible principal, 576. 
where he acts wrongfully, 575. 

Termination of Agency. 

in general, 576. 

by efflux of time, 677. 

revocation by principal, 678. 

power coupled with an interest irrevocable, 679, 

what constitutes such power, 579. 

right to revoke where agency is at will, 581. 

for misconduct of agent, 582. 

manner of revocation, notice to agent, 583, 684. 

same, notice to third parties. 585. 

abandonment by agent, 662, 586. 

death of principal, 687, 688. 

death of agent, 689. 

agent’s right to compensation, on revocation by death, 693, 

insanity of principal or agent, 590, 691. 

termination of sub-agency, 692. 

bankiuptcy of principal or agent, 594, 695. 

by marriage of principal, 590. 

by war, 697, 

special forms of, 698, et &eq. 

See Factors; Brokers; ATroamEvs-AT-LAW ; Auctionebes. 
AGENTS, • 

banks as agents for collection, 508, et seq, 

distinguished from servants, 612. 

classes of, 613, 

who may be, 615. 

husband and wife, 516. 

adverse interest disqualifies, 517. 

appointment of, 518. 

how are appointed, 519. 

when appointed under seal, 519. 

when must be appointetl in writing, 520. 

when may be appointed by parol, 621. 

what acts may be ratified, 524. 

authority in general, 630. 

evidence of authority, 531. 

general and special, 632. 

usage as affecting their authority, 633. 

instructions limiting authority, 634. 

authority of public agents, 6,35. 

power to do particnhu acts, 537, 
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AGENTS — Cov tinned 

power to sell land, 537. 

power to sell personal property, 538. 

power to pledge property, 538. 

authority to receive payment for goods sold, 639, 

power to sell on credit, 540. 

power to warrant, 642. 

authority to receive payment in general, 643. 

authority to purchase, 543 

etteot of'defcetive execntion of authority, 646. 

how authoiitj' should he executed, 545. 

power to issue negotiable paper, 544, 545. 

authority to execute simple contracts, 548. 

must be loyal to their trust, 650. 

profits made by belong to principal, 651. 

must obey instructions, 

must keep accounts, 655. 

commingling goods or funds, 555. 

must use skill and diligence, 556. 

must notify princifial of material facts, 557. 

right to compensation, 658. 

forfeiture by, 659. 

rights where they have fully performed, 661, 

abandonment by, 662. 

remedy against principal, 564, 565. 

right to reimbursement and indemnity, 665. 

lien of, 566. 

when may retain title, 567. 
when may stop in transit, 667. 
right of suh-agent against principal, 668, 
election by third persons to sue, 671. 
liability for statements and representations of, 672, 
when notice to is notice to principal, 573. ' 

principal liable for torts of, 574. 
liability to third persons, 676, 
eSect of incompetency of, 682. 
effect of misconduct of, 682. 
how authority of may be revoked, 683. 
notice to of revocation of authority, 584. 
renunciation by, 586. 
abandonment by, 686. 
effect of death of, 589. 
how insanity of affects agency, 691. 
partners are* of firm, 661. 
power of single partner to employ, 677, 
effect of concealment or misrepresentation by fire insurance 
agent, 1086, 

authority of to bind carrier by bill of lading, 983. 

AGISTBE, 
defined, 931. 
lien of, 989. 
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AGREEMENT, 
defined, 80. 

contract the result of, 80. 

arises from ofter and acceptance, 81. 

See OFrEE and Acceptakcb ; Contbact. 

ALIEN ENEMIES, 

as parties to contracts, 96. 

ALIENATION, 

and change of interest in fire insurance, 1078, 1091. 

ALIENS, 

contract, capacity and property rights of, 96. 

See Wab. 

ALLONGE, 

definition and use, 439. 

ALTERATION, 

as defense to bills and notes, 446. 

ALTERATION AND CHANGE OF RISK, 
in fire insurance, 1093. 

ALTERATION OF WRITTEN CONTRACT, 
defined, 320. 

by consent does not discharge, 821. 
by one party, when a discharge, 322. 
by atranger-'Spoliation, 322. 
only material alteration discharges, 323. 
what alterations are material, 3f3. 
what deemed immaterial, 323. 
intent, recovery on original consideration, 325. 
effect of alteration on executed contract, 326. 
alteration of commercial paper, negligence in filling blanks, 
446. • 

effect on surety, 1081. 

AMERICAN LAW, 
origin of, 6. 

ANTE-NUPTIAL CONTRACT,- 
validity of wife’s, 131. 

APPLICATION, 

life insurance based on written, 1124. 
same, statements in usually warranties, 1079. 

APPLICATION OP PAYMENTS, 

f eneral rule, 299. 
y debtor, 300. 
by creditor, 301. 
by the law, 302. 

See Patment, 

ARBITRATION AND AWARD, 
definitions, 871, 

arbitration purely voluntary, 372. 
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AEBITRATION AND AWARD— 
foim of submission, 372. 
effect ot bubmis&ion, 873. 
effect of award, 374. 
of paitnoisliip dispute, 646. 

partner has no implied po’W er to submit controversy, 666, 
same — in insurance policy, 1117. 

ARTICLES OF 00-PARTNERSIHP, 

See Pabtnership. 

ARTICLES OF INCORPORATION, 

See CoKPOKVTioNs. 

ASSENT. 

not necessary to contract implied in law, 59. 

See Oppeb and AccEPrANCB. 
ASSIGNABILITY, 

distinguished from negotiability, 249, 381. 

ASSIGNEE, 

See Assignment. 

ASSIGNMENT, 

of salary by public officer illegal, 226. 
defined, 242, 

of chose in action void at common law, 243, 

in equity and under modern law, 244. 

what contracts subiect to, 244. 

perfected by notice to debtor, 246. 

assignee takes subject to defenses, 246. 

what constitutes, 247. 

when creditor estopped to assert, 248. 

distinguished from negotiation, 249, 424. 

assignment by operation of law, 250. 

when unaccepted draft is assignable, 409. r 

when check deemed assignment, 493. 

of certificate of stock 747. 

of chattel moitgage, 890. 

of warehouse receipt, 936. 

of pledge, 956. 

of fire policy, 1092. 

of life policy, 1 129. 

of mortage, 1218, 

of lease, 1246. 

See Corporations; Mortgage of Personal Property; Mort- 
G iGE OF Real Property ; Landlord and Tenant. 

ASSIGNMENT FOR CREDITORS, 

assignee not bonafid^ holder of commercial paper, 459. 
partner has no implied power to make, 667. 
by partner or firm dissolves partnership, 691, 
ATTACHMENT, 
defined, 43, 

of deposit -duty of bank, 602. 
of pledged property, 958. 
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ATTESTATION, 
of deed, 1203. 

ATTORNEYS AT LAW, 
deliaed, 615. 

admission and disbaiment, 616. 

unhconsed attorney can not recover fees, 616. 

are agents, (517. 

implied authmitv of, (518. 

dniy of good faith, 619 

must have skill and knowledge, 620. 

right to compensation, 621. 

right of lien, (522 

presumption of fiaud against in dealings with, client, 623. 

AUCTIONEERS, 
definition, 609. 
who may be, 610 

can bind both parties under statute of frauds, 611. 
implied poweis, 612, 
light to compensation, 614. 
lien of, 614 

AUCTION SALES, 
frauds in, 221 , 613. 

AUTHOR, 

rights of at common law and under copyright, 31. 

AUTHORITY OF AGENTS, 

See Agenct. 

AVOIDANCE, 

by infant of contract, 112. 

AWARD, 

• See Aebitkatiost and Awakd. 

B 

BAGGAGE, 

generally, 1019. 

what is, 1020. 

passenger retaining, 1021. 

passenger must seasonably (Mill for, 1022. 

See Oaebiehs op Passengers. 

BAILMENTS, 

6/eiipra/ JPiinaples. 
definitions and nature, 896, 897, 
distinguished from sale, 898, 
chattel may be returned in changed form, 898, 
loan of property to he repaid in kind, 898. 
elevator cases, 899. 
dasses of bailments, 900. 
consideration in bailment law, 901. 

degrees of care— slight, ordinary and great care, with the de- 
grees of negligence corresponding, 902. 
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BAILMENTS— Oontinued . 

same — effect of special contract, 903. 
contributory negligence of bailor, 904. 

•where bailee acta wrongfully, 905. 
bailee’s special property or interest, 906. 
bailee can not dispute bailor’s title, 907. 
bailee must follow instructions, 908. 
duty to redeliver, 909. 
eKCUsea for non-delivery, 910. 
burden of proof as to negligence, 911. 
lien of bailee, in general, 912. 

Deposit. 

defined and distinguished from general deposit, 913, 914. 

liability of banker for special deposit, 914, 917. 

presumption as to nature of deposit, 915. 

finder as depositary, 916. 

rights and duties of depository, 917, 918. 

Mandate. 

defined, 919. 

care and skill required, 920. 

Loan for IFse. 
definition and nature, 922. 
degree of care, 922. 

Bailments for Hire or Mutual Benefit. 
distinguished from gratuitous bailments, 923. 
bailee must use ordinary care, 924. 

Eire for Use. 

defined, 925. 

bailor’s duties— warranty of title and fitness, 926, 927. 
unauthorized use by bailee, 928. 

, , , Eire of Services. 

in genera,!— degree of care and skill, 929, 930. 
warehousemen, agisters, liverymen and wharfingers de- 
fined, 931. 

• Eire of Custody , , 
warehouses in general, 932. 
regulation of rates, 938. . ■ ■ , . 

: . bonded warehouse, '934. 

degree of care required of warehbuseinan, 935. 
duty to furnish suitable warehouse, .936.' . 
warehouse receipta-*-:deflnition, nature and transfer, 936. 
charges and lien, ,937> '■ , ’ 

Ipr’wUrdinginerchaniSj'^SS. ■ . , , ,• ; j 

wharfinfeerSjIJyerymen find fijgisterSi OSly 939. . , . 

'.SeeTiiKDdS!';; 'Gbons i; , IsfeisBPBBSi ' ■ 

'BAks, V'"'- •; 

;'nature-andi deposit in, 490;. 

, . : , not liabl^ to auit'by hbWer' Uf’unoeJtifled check, 493. - . . ' 

?;,c\.’di3lteydt;;,nu'|)aymg'checks-r4v)er^ 
yi-f''diadfiitt'"tb'dsppiajt,or#or'^&hUnox,bf ■ehebkj502^^ , 
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BANK — Continued. 

certificates of deposit, 506, S07. 
as agents for collection, 508. 

same — liability for defaults of correspondents and notaries, 
609. 

general and special deposits in, 914, 
liability for loss of special deposit, 914, 917. 

See Checics j Ceetificates op Deposit. 

BANK NOTES, 

not a legal-tender, 307. 

BANK OFFICER, 

See Cabhiek; Teller. 

BANKRUPTCY, 

discharge of contract by, 318. 

of principal or agent revokes agencj', 594, 696. 

of partner or firm dissolves partnership, 691. 

BARTER, 

when factor can not make, 600. 
distinguished from sale, 806, 811. 

BEARER, 

transfer of paper payable to, 425. 

BENEFICIARY, 

in life insurance defined, 1120. 
same-change of, 1129. 
of trust, defined, 1170. 

BEQUEST, 

defined, 1173; 

BILL AND NOTE BROKERS, 605. 

BILLS AND fs^OTES, 
payment by, 294, 295. , 
may benon-negotiable, 383. 
transfer by delivery, 425. 
liability of transferrer by delivery, 426, 
ti^nsfer by indorsement, 428. 
partial indorsement of, 431. 
presentment for payment, 463, et seg, , , 

effect of war and political disturbances on, 487. 
power of partner to bind firm by, 668, 701. 
power of corporatibn to issue, 778. 
piedgb of, 947.' ' 

See .Negotiable CbNTs ACTS r'.Bii'M OP Exchangb-j Checks; Oeb- 
TiEicATES pp , Deposit} Pledge; Feomissoey Note, 

BILLS' OF. EXOHANQE,..; 
definition, 383.', : , ; 

. foreign and inland bills,’ 384. 

' setsof, S86..'-.' -i.. ./ '■ 

' , should not, be sealed, 380.. . I ' . '- 
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BILLS OF EXCHANGE— Continwed. 
date of, 391. 

must contain positive order, 392. 

must be payable in money, 394. 

amount must be certain, 395. 

consideration of, 405. 

bona fide holder of, 406. 

general nature of acceptance of, 408. 

necessity for presentment, 410. 

what ones must be presented for acceptance, 411, 

by whom must be presented, 412. 

to whom must be presented, 413. 

place of presentment, 414. 

hour of presentment, 415. 

Avho may accept, 418. 
how acceptance of is made, 419. 
assignment and negotiation distinguished, 424. 
notice of dishonor, 472. 

See Negotiable Contracts; Acceptance. 

BILLS OF LADING, 

effect of seller taking bill in own name, 826. 

stoppage in transit against transferee, 866, 986. 

definition and nature, 981, 982. 

authority of agent to make, 983. 

goods never delivered, estoppel of carrier, 983. 

recitals as to condition of goods, 984. 

recitals as to weight, quality, etc., 986. 

’ how far negotiable, 986. 

perils usually excepted in when barriage by water, 1149, 

BLANK . INDORSEMENT, , 

defljiition and eflect, 429. , 

■■■; ' BLANKS, 

authority to fill in instruments containing, 400. 
rights of bona fide purchasers where blanks wrongfully filled 
up, 400. 

BOARDING-HOUSE KEEPERS, , _ 

■ ' See Innkeepers, 

BONA FIDE HOLDER, , 

' of commercial paper-rrights of, 406, 442j e« aeg.. 

' defenses available against, 443. , , 

, \ . . inOapacity of parties a-defense against, 444, 

, . ; . illegality a defense agaiiisl,. 446.. ■■ , , 

; ; , , eflectof duress and fraud on rights of, 451, 452, V - 

; . , ihust have, given cohaideration, 462. ; 

; ; must be holder ior, value, ■ . , ' - - 

^ where pa'pm’ dYeHhe,'461v.’'^:' '"V ^ ‘ 

;“;''f.;'^.burilenof';pr6o{'as'tQ,wh<)x8,,462,'' , 

'iSU:." '''’'•-\'V,8ee'NEGqTiABLkGbNTRA,OT^ 
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BONA FIDE PURCHASER, 
from apparent owner, 538. 
of firm paper, 668, 669. 
of shares of stock, 751, 752. 
from thief or finder, 809. 
from fraudulent vendee, 810. 
from conditional vendee, 875. 
under quitclaim deed, 1184. 
under warranty deed, 1184. 
from fraudulent grantee, 1205. 
from grantee to whom deed never delivered, 1205. 
of note secured by mortgage, 1219, 

See Negotiable Contracts. 

BONDED WAREHOUSE, 

defl.nition— -liability of keeper, 934. 

BOOKS OF ACCOUNT, 

provision in partnership articles as to, 642. 

BREACH OF CONTRACT, 
in general, 330. 
by renunciation, 331. 

by rendering performance inapossible, 832. 
by non-performance, 833. 
when discharges contra,ct, 334. 
same— concurrent conditions, 334. 
dependent and independent promises, 335, 336. 
conditions precedent, 337. 

subsidiary promises — breach in minor matter, 338. 
successive steps— installments, 339. 
waiver of right to ifescind fox breach, 340. 
remedies for, 341. 
damages |pr, 342. 

direct and remote consequences considered, 348. 
nominal damages for, 344. 

BROKERS, 

definition, 603. 

„ must use skill and diligence, 604. 

kinds of brokers, 606. . 

ilterchandise brokers— power to bind paxties under statute of 
Jrauds, 806.. ■■ 

, implied, powers, 603, 607. . , 

■lien, 608.' 

'builder’s: RISK, ■ ' 

, in fixe ihsiifahce, 1097, ' . ■ . 

:;BURt®N 'OF^PROOF, • '' 

as to who is 6pnq.^de bpldei, 462. ' : 

: when , rests on bailee tp , disprove negligence, 917, : 

, as to how lop becurred. When upon carrier, 9^. , , 

'■■ : • ■' 'See EYidrsob..', ■ - ;,' ■.■ 

Coafi'X^w-^6. ■■■' 
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BY-BIDDING, 
effect of, 613. 

BY-LAWS, 

majority of corporation may adopt, 766. 

See CJOBPOBATIONIs. 


0 

CALL, 

-wnen debt due on is payable, 283. 

CALLS, 

defined, 735, 750. 

See COEPORATIONS. 

CANCELLATION, 

equity may order, 46, 177. 

of contract defined, 274. 

cancellation of deed, when necessary, 1205. 

CAPITAL, 

of partnership defined and distinguished, 662, et seq» 
distinguished from capital stock, 780. 

See Partnership. 


CAPITAL STOCK, 

distinguished from capital, 730. 

payment of subscriptions to, 734. 

calls for, 736 

notice of calls for, 736. 

trust fund for creditors, 787. , 

See Corporations. 

CAKE, 

See Bailments ; Neg wobnoe. 

CAEEIER, 

effect of delivery to of goods ordered, 826, 845. 

OAEEIERS OF GOODS, 

Duty to Beceim and Delivery to for Carriage, 
carriage of goods in general, 969. 
bailment principles apply to, 970. 

kinds of carriers, common or public and private carriers dis« 
tinguished, 971, 972. 

common carrier exercises public employment, 972. 

must carry safely and promptly for all alike, 972. 

exceptions, generally, 972. 

who are common carriers, 973, 974. 

what bound to carry— means and route, 976. 

gratuitous carrier not an insurer, 976. 

delivery for carriage, 978. 

carrier may demand freight in advance, 979. 

waiver of right to refuse goods, 980. 
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OAEETERS OF GOOm— Continued. 

bill of lading, definition and efiect, 981. 
authority of agent to issue, 983 

where goods never delivered for carriage — bona fide purchas- 
eis, 983. 

recitals in as to condition of goods, etc., 984, 985. 
how far bills of lading negotiable, 986. 
connecting carriers, 987 

Liability Bunnq Transit. 
common carrier an insurer, 988, 972. 
exceptions to the rule, 972, 988 
earner not liable wheie the loss by act of God, 989. 
effect of loss by in cases of negligence or delay, 989, 990. 
not liable whetc loss by public enemy, 991. 
public enemy defined, 991. 
loss by public authority, 992. 
where loss by act of owner carrier excused, 993. 
carrier not liable where loss due to inherent nature of goods, 
994. 

live animals within the principle as to loss, 995. 
duty to feed, water and caie for animals, 996. 
duty as to yards, gates, etc., 1000. 
exception where owner or servant accompanies, 996. 

Contracts Limiting Liability, 
the special contract in general, 996. 
must be just and reasonable, 996. 
stipulations against negligence are not, 996. 
rule as to in New Yoik, 996. 
stipulations as to value of goods, 997, 
form of special contract, 99^8. 
notice alone insufficient, 998, 
burden o# proof as to negligence, 999. 

Duties Touching Transportation. 
facilities and preferences, 1000. 
discrimination in rates, 1001. 
interstate commerce law. 1001. 

time and order of carriage, delay and duty after accident or 
delay, 1002. 

Duty to Deliver. 

in general, 1003. 

to whom must be made, 1004. 

place of delivery, railroads, 1005. 

notice to consignee, 1005. 

how, when carriage by water, 1005. 

express company must deliver to consignee personally, 1006 
duty as to c. o. d. goods and proceeds, 1007. 
excuses for non-delivery, 1008. 

stoppage in transitu as an excuse, duty to hold goods for con* 
sjgnoi, 1009. 

delivery to adverse claimant as an excuse, 1010, 
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special pioperfcy, rights igunst sti angers, 1011. 

right to compensation, 1012 

when fieight leeovci rble 1012 

shippers’ lemedies foi excessive fieight, 1013 

who liable for freight 1014 

lecovery of freight paid in advance, 1015 

lien foi fieight, lOlh 

not affected by attachment oi stoppage in tiansit. 1016 
how lien enfoiced, 101b 


CARRIERS OF PASSENOIRS, 
in general, 1017 

do not insure sifety of passengeis, 1018 
but high degree of cue for lequiied, 1018. 
liability for baggage, 1019 
what deemed baggage, 1020 
baggage in pissenger’s possession, 1021. 
duty of passenger to lemove, 1022 

CASHIER, 

powers of, 496, 774 

CASUALTY INSURANCE, 
definition of, 1145 


CAVEAT EMPTOR, 
doctrine of, 830, 1179 


CERTIFICATE OF DEPOSIT, 
form and nature, 506 
negotiability and tiansfer, 506. 
when outlawed, 507 

CERTIFICATE OP PROTEST, 

See PaorEST, Neqoiiablb OoNrEAcrs, Checks; Bill op Ex- 
change 


CERTIFICATE OP STOCK, 
form of, 744 

cancellation on transfer, 749 
issue of new on transfer, 749 

See OOEPOKATIONS. 


CERTIFIED CHECKS, 

_ See Checks. 

CHAMPERTY, 

definition and effect, 228 


CHANGE OF POSSESSION, 
sufficiency of in sale, 828 


CHANGE OF TITLE, 

effect on policy of insurance, 1091. 



INDPX 


665 


[^Jtefci encei m< to SpcUoiis J 

OHARTEK, 

ot coiporationdehnod, 72f> 727 
expuation ot that of coipoialion, 798 
See CoKPOKWiONS. 


CHARTER P IRTY, 
natuie of, 1150 

See Shipping 

CHATTEL, 

eiiect of unconditional sale, 821 

OHATIEL MORT(tAGE, 

See MoBTOAGiis oj Pbksonal Properpt. 

CHATTEL NOTE, 
not negotx ible, 394 

OHE( KS, 

defiiiition and natuie, 387, 491 
distinguished fiom bill, 387, 491 
effect of teitification. of, 422 494 
not meant foi acceptance, 491, 495 
payable on demand without grice, 492 
mu‘>t be diawn on bank or banker, 492 
boldex can not sue bank unless check is certified, 493. 
Ciittficatwn. 

equivalent to acceptance, 494 
ceitihcation leleises drawer, 495 
how effected and by whom, 494, 496 
liability of indoisei, 495 
ovei check should not be certified, 497 
negotiabilty, 498 

• P? esentment and Notice 

drai^ci 1 pleased by lack of only when injured, 499. 
time of piesentment, 500 
excuses for delay in, 600 
when check stale oi overdue, 601 

Payment and Bevocation 

bank not liable to holder for dishonor of uncertified check, 
502 ' 

liable to diawer when dishonoi wrongful, 602 
should not pay where check revoked, 602 
death of diawei i evokes, 602 
should not pay where deposit attached, 502. 
to whom payment should be made, 503 
need not pay over-check even in part, 604 
but payment or certification binds bank, 504 
wairants signature but not body of check, 505 
Foiged Checks 

bank paying forged check can not charge to depositor unless 
latter negligent, 505 

bank may recover of holder Vhere cheek raised, 606 
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CHOSE IN ACTION, 
defined, 25. 

Bale of, 816. 

See Assignment op Oontbact, 

CHOSES IN POSSESSION, 
definition of, 25. 

CIVIL LAW, 
in America, 1 1. 

CLEARING HOUSE, 
nature of duties of, 387. 

CLIENT, 

duty of attorney towards, 619. 

0. 0. D., 

title to goods shipped, 826. 
duty of carrier as to, 1007. 

COLLATEEAL SECURITY, 
nature of, 941. 

See Pledge. 

COLLECTING AGENCIES, 
banks acting as, 508. 

COLLECTION, 

indorsement for, 440. 
when check should be forwarded for, 500. 
banka as agents for, 508, 609. 
guaranty of, 1047. 

COMBINATIONS, 

validity of those in fraud of public sales, 221. 
COMMERCIAL PAPER, 

See Negotiable Conthact’s; Bills and Notes; Checks; Pkomis* 
.soEY Notes; Bills op Exchange. 

COMMISSION OF LUNACY, 
effect of, 120. 

COMMISSION MERCHANT, 

See Factors ; Brokers. 

COMMON CARRIER, 

See Carriers op Goods; Carriers op Passengers. 

COMMON LAW, 

founded on custom, 7. 
evidences of, 9, 
wife's contracts at, 126. 
no limitation of actions at, 368. 

COMPENSATION, 

right of attorney to, 621. 
right of carrier to, 1012. 

See Lien. 
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COMPETITION, 

partner must not enter into with flim, 641, 659. 

See Illegai. CoNiRAcrs. 

COMPOSITION WITH CP.EDITOES, 
secret preferences avoids, 240. 
when a discharge, 368. 
consideration for, 368. 

COMPOUND INTEREST, 
is not usurious, 204. 

COMPOUNDING OFFENSES, 

agreement in reference to is void, 229. 

COMPROMISE, 

of disputed claim a valid consideration, 71, 367. 
no defense against bona fide holder, 453. 

CONCEALMENT, 

when deemed fraudulent, 174, 176, 176. 
effect on guarantor of principal’s defaults, 1063, 
in insurance, 1083. 
effect in life insurance, 1125. 

CONDITION, 

bill or note payable on is non-negotiable, 893. 

in conditional sales, 873 

effect of in bill of lading, 984, 985. 

usual ones in life insurance, 1127. 

estates upon, 1169. 

CONDITION PRECEDENT, 
effect of in contract, 337. 
in subscriptions for stock, 741. 
effect of ifi deed, 1169. 

CONDITIONAL PROMISE, 
as a consideration, 70. 

CONDITIONAL SALES, 
defined, 872. 

conditions precedent and subsequent distinguished, 873. 

express ana implied conditions, 873. 

goods sold on installment plan, 874. 

vendor may retake on default, 874. 

need not refund installments paid, 874. 

rights of bona fide purchaser from, 875. 

conditional vendee, recording acts, 876. 

sales to arrive, 876. 

when title passes under, 876. 

presumption where bill of lading transferred, 876. 

sales on trial and sale or return, 877. 

distinguished from chattel mortgage, 880. 

CONFIDENTIAL COMMUNICATIONS, 
between attorney and client, 623, 
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CONFIDENTIAL DELATIONS, 
effect on contracts, 176. 

CONFLICT OF LAWS, 
in general, ,376. 

contract void where made void everywhere, 376. 
if valid where made valid everywhere, 376. 
rule where contract contrary to public policy or good morals, 
376. 

where action brought, 377, 

when law of place of performance governs, 377. 

what law governs real property, 378. 

law of place of suit governs remedy, 879. 

CONFUSION, 
title by, 30. 

CONNECTING CABRIEES, 
duties and liabilities of, 987. 

CONSIDERATION, 

every simple executory contract requires, 62. 
defined, 62. 
effect of seal on, 64. 
good and valuable distinguished, 66. 
valuable consists in benefit to the promisor or detriment to 
promisee, 66. 

forbearance to exercise legal right is, 66 . 
marriage is, 66. , , 

promise is for promise, 67.’ , , 

. , snhscriptions to common object, 68. 
conditional promises, 70. 
forbearance to sue and compromise as, 71. 
adequacy, 72^ , 

; doing or promising what one already bound do insuffi- 
cient, '73.' 

■ part payment as, 73, 274, 367. 
past favor insufficient,. 74, 75. 
voluntary forbearance insufficient, 74. ■ 

. ' act done at request, 76’. 

/ impossible consideration, 76.;' 

mere - moral obligation insuffieieht, 77, 

, failure of as a defense, 78, .79.. , ' 

, when inf aiit must reigirh, 107,; ■ ' 

when jfifahtma,y recovery 108. 

V . , ’within statute oi frauds, 144,'' i. " \ 

in accord and satisfaction,' 866i, 367. ; 

/ . ' - i composition with creditoii, 368; , , , , i ' 

_ "‘V ■■■'for.b'ill.mhbte,'' 405. . 

■:\'’ /''nhc6ssaj^;tp';makebh0;A'6pjiffl'jffde' holder,' ^2.' ' 

* ''-''-v'v amount'ias-affeeti'n^.b'dld'e'r'for. value, •/. 
v'Hatare'’o|'thht;givehby 6oiiuj?{i«.hblder,,468i'- . 
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CONSIDERATION— Confin«ed. 
in bailment, 901. 

must be none in gratuitous bailment, 916. 
for guaranty, 1034. 

when must be expressed and how, 1041. 
re(luired for contract in restraint of trade, though under 
seal, 218. 

how far acknowledgment of conclusive in deed, 1187, 

See Negotiable Gonteacts. 


CONSTITUTION, 

part of written law, 12. 
definition and nature, 13. 
the supreme law, 13. 

CONSTRUCTION, 

See iNTEHPEETATioisr OP Contracts. 

CONSTRUCTIVE TOTAL LOSS, 
in marine insurance, 1140. 

CONTINUING OFFERS, 

See Oppee and Acceptance. 

CONTRACT, 

as a source of title, 35. 
definition and nature, 47. 
executed and executory distinguished, 48, 49. 
formal and informal, 50. 
peculiarities of sealed contracts, 61, 
samer-^, consideration, estoppel, merger, limitations and ad- 
ministration, 51, 5.9. 

how sealed contract made, signing, sealing and delivery, 64. 

delivery in escrow, 55. 

contracts of record including judgments, 56. 

peculiarities of judgments, 56. 

express and implied contracts, 57. 

contracts implied in fact, 58. 

contracts implied in law,, 69. 

election between contract and tort^ 69. , , ; 

implied, from express, 60i • ‘ ■ 

; elements of simple contract, 61. , ,, ■ , ; ’ , ' 

, ,by mail, 91. 

of insane persons, 114,115. 

' effect of drimkehness, 122.; 

' ; of married, women, 125, 126, 127, . .. - - ' " ' . ■ 

' „ ' „ CQns.ent to-must be real,'155.' • " ■ ' ' 

how. mistakie' affects,' 156, 
fpud .'affecting' cohsent to, 161.’ 

'• ,, explaining terms , in, 257,' - ■; ■>' '' 

' dischargeTjy performance, ,2804 r ' ,v'. '■ 

; 'discharge, by .impossibility )Df.p^omancey;814;^ et^q^ 

, ! -discharge 'by operation bf'Ia'w'y 31?,' 318, ’ ‘ 

’ 'di'8Ch'^r^,''by''bl;eaich,'3,30i,,.#s.e^'.-',''‘'.rV’ ',‘'1 
„ 'V","" ' by wiaaxlaw g0V6.ri5^di;'375i.'.-' , ’■ ;-V 
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CONTE ACT— Continn ed 
negotiable, -580, 381 382 
extent of partnei s liability on, 682 
laws impairing obligation of unoonstitutional, 801 
same, chaitei of incorpoiation, 80i 
bill of lading is 0S2 

See Guauvnu \\n Sureiysiiip, Corporvii. Conirvcis, Sealed 
O oNiRAors, CoNsniERViiov Eraods, SrAruTE or, Illfoal 

CONTRAC 1 fa , P IKl ns 1 0 Co VTK VC PS 

CONTETBUTION, 

between joint promisors, 94 
between paitneis, 6S2 711, 712 
between co-&aretiea, 1052, 1053, 1054. 

CONTEIBUTOEY NEGLIGENCE, 
of bailee, 904 

CONVEYANCE, DEED OF, 

Sec Deed 

CONVEYANCES, FRACTDULENT, 

validity of those in fiAud of ei editors, 236, 236. 

See Fracds Upon Creditors 

CO-OWNERSHIP, 

partneisliip distinguished from, 627 

COPYRIGHT, 

nature and effect of, 26 

CORNERING THE MARKET, 
validity of contract for, 220. 

CORPORATE ACTS, 
validity of, 770 

CORPORATE CONTRACTS, ^ 

validity of, 77b 
effect of nltta vires, 777 
when need not be undei seal, 782 
drafting and executing, 783 

CORPORATE DIVIDENDS, 

See OoBpoRAriONS 

CORPORATE FRANCHISES, 
surrender of, 800 

CORPORATE MEETINGS, 

how those of coiporations may be held, 768, 

cumulative voting at, 760 

voting by proxy at, 761 

who may vote at, 762 

place of, 7b8 

who may call, 764. 

how called, 765, 

notice of, 765 
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COEPOEATE POWEES, 

•with lespect to propeity and contiacta, 97, 775, et seq. 
as to notes and bills, 404 

COEPOEATE TEUSTS, 
validity of, 780 

COEPOEATTONS, 

power to make contracts, 97 

power with respect to notes and bills, 404. 

Natme mid Formation 
definition and natme, 719 
in what sense a peison oi entity, 719 
lesults of peisonifying, 720 
may take and hold pioperty, 720, 721 

may contract with and sue and be sued by own membeis, 720. 

may sue and be sued like natuial peison, 720 

may receive giants of piivileges and immunities, 721 

may have common seal, 721 

may make bv la’ws, 721 

kinds of corpoiations, 722 

sole corporations 722 

ecclesiastical eorpoiations, 722 

eleemosynaiy coiporations, 722 

lay coipoiations, 722 

civil corporations, 722 

public and private distinguished, 722 

g’Mcsi-public coipoiations, 722 

stock corpoiations, then nature and importance, 723. 
compared with paitnerships, 724 
can be created by legislature only, 725 
formation under special charters, 726 
foimation under geneial laws, 727 
usual ste^ in formation undei, 728 
statute must be strictly pursued, 728. 
liability of piomoters and of corporation for acts of promot- 
ers, 729 

Capital and Capital Stock 
capital and capital stock distanguished, 730. 
share of stock defined, 781 
are peisonal property, 731 
membership in stock corporation, 732. 
how ownership acquired, 732 
subsciiptions for stock, 733 
form and requisites, 733 

subscriptions where corporation not yet formed, 73S. 

subscription implies promise to pay for shares, 734. 

rule m New England states, 734, note 

calls, then nature and necessity, 734, 735* 

who mav make, 786 

corporation may sue after call, 736, 

must be impartial, 786 

subscriber mast have notice, 736. 
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CORPORATIONS— ontmued 
pajraent toi shaies 7^7 

lights of cieditors to hue cipital p-ud in, 737, 788, 

in v^h It payment may be made, 7oS 

lemedies to enforce subscription&, 7)5, 739 

defenses to suits to enfouc 740, 742, 743 

conditional sabsciii)tions 741 

cancellation and rc le i&e 737, 742 

light of shaitholdci to certificate of stock, 744 

foim and nvture of ceitifiiates, 74 i 

executoiy oontriot foi sale ot shiies, 745 

executed conti wt makes puicbaset shareholdei, 746. 

foini ot assignment, 747 

blank and full assignment, 7 17 

registration of tianstei, its pm pose and e&ect, 718 

cancell ition of old and issue ot new ceitihcites, 749 

effect of failure to registei, 750 

negotiability of certihcates and rights of bonafid^ purchasers, 
761 

shares held in trust, 752 

Management of Oo^poi ations 

in general, 753 

power of majority, 764 

elective powei, 755 

legislative powei, 760 

requisite of valid bj -laws, 756 

how tar binding on third parties, 756 

changes in c ompanj ’s business, 757 

corpoi ite meetings, 758 

majority ind quoiuin, 751, 759 

cumulative voting 760 

voting by proxv, 761 

uniegistered stockholder can not vote, 762 

nghi of trustees and pledgees to vote, 762 

stockholders must meet in state of incorporation, 768 

who miy call meeting, 764 

when notice ot meeting necessary, 765 

requisites of notice and waiver of defects in, 765 

Officers and Agents 

in general, 763, 760 

the dnectois must be shaieholdeis, 766 

term of office, 767 

must act as a board, 768 

quoium and meetings, 789, 770 

powers of directors, 771 

can not transcend charter, 771 

noi usurp powers of majority, 771 

are liable for fraud and negligence, 772. 

powers and duties of president, 778 

other officers, 774 
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CORPORATIONS— CoHfiJitK d 

Poww^ as to Fiopetltj and Conti act‘> 
powei to take md liold piopeity, 77 ■> 
to make contracts, geutrall^, 77b 
chaiter the measuie oi coipoiate powers, 776 
doctrine of ulUa mtes, 776 
elfeil of ultia mies con ti acts, 777 
what acts nit) a ones, 778 
rule as to commercial paper, 778 
remedies for ulti am es Acts, 77^ 802 
lrabilrt> of directors tor ultia mie's acts, 779. 
corporate trusts, 780 
foreign coiporations, 781 
18 resident ot state cieating, 781 
in what sense a citizen, 781 
right of state to regulate or exclude, 781 
how corporate contiacts made, 782, 783 
when must use seal, 783 
liability of corporation for torts, 784 

Liability of Shaieholdeis to QiPditOis 
shareholders not liable to creditors except by statutes unless 
capital wrongfully impaired, 785 
liability under statute, 785 
lability where capital impaired, 786, 787 
for unpaid subscriptions, 78b, 788 
receiver mav make call, 788 
liability not defeated by release of shareholder, 788 
transfer to “man oi straw,” 788 
capital factitiously paid up, 788 

when shareholder receiving eapital liable to refund, 789. 
partnership liability where organixation defective, 790 
Profits and Du idmds 

dividend s*disetetionary with directois, 791 

must be equal and ]ast, 792 

preferred shares, 793 

dividend is debt due shareholder, 794. 

can not be recalled, 794 

stock dividend, 795 

rights to dividends as between vendor and purchaser, 796 
corporation protected in paying to registered shareholder, 796, 
Dtssolutnon md W\‘nding Up 
causes for dissolution, 797 
expiration of charter, 798 

failure to perform where grant of conditional, 798, 
loss of corporate organiration, 799 
surrender of franchises to state, 800 
by legislative enactment, 801 
at suit of state, 802 

for misuser or nonuser of franchises, 803, 804 
consequences of dissolution at common law, in equity and 
under statutes, 805 
distnbtttaon of assets, 806 
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OOEPOEEAL PROPEETY, 
defined, 26 

OORPOEEA.L REAL PROPERTY, 
definition and natuie of, 1154 

00-SURETIES, 

contiibution between, 1062, 1054. 

who are, 1053 

effect of lelease of one, 1062 

COUNTER-CLAIM, 

See ScT-orr , Recotjpmbnt. 

OOUNTERPEIT MONEY, 

effect of attempted payment by, 291. 

COURT. 

defined, 40 

COVENANTS IN DEED, 
for title, 1193 
of seizen, 1194 
against incumbiances, 1196. 
of wananty, 11% 

COVEN A.NTS IN LEASE, 
nature of, 1236, 1237 

COVERTURE, 
defined, 126 

See Markied TVombistj Husbahd ahb Wife. 

CREATION, 
title by, 31 

CREDIT, 

when agent may sell on, 640. <- 

factoi may sell on, 699 

effect of in sale, 850 

baigain ior in sale waives hen, 869. 

CREDIT INSURANCE, 
definition of, 1141 

CREDITOR, 

effect of conveyances in fiand of, 235, 236. 
validity of pieferences in favor of, 239. 
composition with, 240 
when may apply payments, 301 . 
liability of direetois to, 772 
liability of shaieholders to, 786, et seq, 
ngbts against shaieholders, 786. 
may reach unpaid subscriptions, 788 
when must use principal on contract of guaranty, 1046, 1047. 
has insurable interest in debtor’s life, 3123 
SeePAYMEKT, Partnebship, Corporations, Feauds 
Upon Creditors 
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CROPS, 

mxy be sold without writing, 140, &13 
moi tgage ol, 8&2 

pass by deed unless refacived, 1155 

CDMULATIVE VOTING, 
defaned, 760 

CURRENT lUNDS, 
defined, 094 

paper payable in not ordinarily negotiable, 394. 

CURTESY, 

defined, 1164 

CUSTOM, 

as source of law, 7 

e&ect on inteipretation of contiact, 258, 269. 

SeeUsiQE, E'^idencb 


D 

DAMAGES, 

defined, 18, 341 

sole remedy at law for bieach of contract, 341. 

indemnity, not punishment the object of, 342 

the measure of in contract actions generally, 343. 

nominal damages, 344 

liquidated damages and penalty, 345 

rules as to, 346 

exemplary damages, 347 

damages foi non-payment of money, 201, 348. 

meaauie at in special cases, 348 

where agent oi seivanl is wiongfully discharged, 564 

wheie goods sold and dehveied, 852 

in contracts of sale where gooas not delivered, 854, 866. 

for non-deliveiv of goods, 870 

foi breach of warianty in sale, 871 

where covenant of warianty broken in deed, 1196, 

DATE, 

in note or bill of exchange, 391. 
in a deed, 1185. 

DAY, 

fractions usually disregarded in law, 98, 286 

on which presentment for payment should be made, 467. 

DAYS OF GRACE, 

See Gra.ob, NkctOtiabeb Oontbaots 

DEALER’S TALK, 

distinguished from fraud and warranty, 170, 889. 
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DEATH, 

wheu discharges contiaot. 315, 3t‘J 

recovery fot sei vices wheie death discharges contract of 
seivice, 315, 810, 503. 

revocation of aecmn modal ion papei by, dOT 
of diawer i evokes < heck, 502 
of principal oi agent levokes agency, 587, 589. 
of partner dissolves paitneisbip, (>51, 087 
notice and pioofs of in life in&niance, 1130. 

DEBTOR. 

when may apply payments, SOO 
DEBTS, 

power of one paitnei to collect, 073 
providing lor on dissolution ol partnership, 699. 

DECREE OF COURT, 

dissolution of paitnership bj , 686. 

DEED, 

definition, 50, 1181, 1182 
at what time infant may avoid, 106, 
can not be rescinded bv parol, 276, 
eSect of alteration of deed, 326. 

Fovn and Beijuisites. 
grantor prepaies nsvially, 1180. 
parties, 1183 

•warranty deed defined, 1184 
quitclaim deed defined, 1184 
rights of bonafidf purchasers under, 1184. 

Formal Parts, 

date, parties and consideration, 1185, 1187. 

consiaeration in, 1186 

granting clause, 1188. 

words of inheritance, 1189. 

description of premises, 1190. 

the exceptions, 1191 

habendum and reddendum, 1192. 

covenants for title, 1193. 

covenant of seizin, 1194. 

covenant against incumbrances, 1195. 

covenant of warranty, 1196 

damages for breach, 1196. 

estoppel of grantor to assert after-acquired title, 1197. 

special warranty, 1198 

statutory forms of deeds, 1199 

the testimonium clause, 1200. 

relinquishment of dower and homestead, 1201. 

The Execution. 
signing and sealing, 1202. 
execution by agent, 1202 
attestation or witnessing, 1208. 
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DEED — Continued 

acknowledgment, 1204 
delivery, 54, 1205 
delivery m escrow, 66. 

destruction oi return of deed aftei execution does not revest 
title in grantor, 1206. 
registiation, 1206 
object and effect, 1206. 

possession as notice of unrecorded deed, 1207. 
oial evidence to show deed absolute a moitgage, 1214. 

DEED OF TRUST, 

similar to mortgage, 1226. 

DEFECTIVE INCORPORATION, 
liability of stockholders after, 790. 

DEFENSES, 

available against bona fide holders, 448. 
to subsciiptions to stock, 740. 

DEFINITION, 
of law, 1, 2. 
of positive law, 3 
of international law, 4. 
of municipal law, 4. 
of common or customary law, 7. 
of equity, 10. 

of substantive and remedial law, 19. 

of propel ty, 23. 

of gitt, 32 

of contracts, 47. 

of escrow, 65. 

of insanity, 116. 

of duiesej 184. 

of public policy, 209. 

of assignment of contracts, 242, 

of payment, 289 

of tender, 304. 

of alteration of contract, 320. 
of accord and satisfaction, 865. 
of arbitration and award, 371. 
of bills of exchange, 383. 
of promisory note, 386. 
of cheek, 387, 491. 
of protest, 480, 
of agency, 610. 
ot factor, 598 
ot broker, 603. 
ot auctioneer, 609. 
of attorney at law, 616. 
of partner^iip, 625. 
of partership capital, 662, 

Com, Law— 37. 
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DEFINIJ TON— ^ / iinnuul 
ot good will, b)7 
ot limited 1 ) ntncislnp 71S 
ot joint stock com}uii\, 717, 
ot coipoi itiou, 71 
o£ sillies ot stock, 7-}l 
ot sale 80(> 
otwuiuity 8 j 1 
ot condition il s Ue S72 
of ch itlcl moitgage, 878. 
othuluicnt ''^7 
of hue tor use 
of hue of enstodj, 931 
of pledge d'tl 
of (ominun c imei, 971 
of baggage, lOiO 
of lunlceeper 1021 
of guaranty and snittyship, 1031. 
of hie insm nif e, J0 (j 6 
ofinsuiinct puniiniu 1074. 
of accident insmance, 1132 
of m lime insui me e, 1138 
of leal piopeity, 1153 
of fee simple, llhO 
of estate toi life, llbl 
of abstiact of title, 1179. 
of deed, 1182 
of mortgige, 1209 

DEGEEF or CA.EE, 

required in bailnaents, 917, 

DEL CREDEEE AGENT, 

defined, andcontiact of described, 513. 

DELIVERY, 

essential to gift, 32, 68 

of deed, 54, 1205 

necessarj to bill or note, 399 

acceptance of bill not perfect without, 419. 

transfei of negotiable papei by 425 

bom fide holders of paper never delivered, 447 

what sufiieient under statute of frauds, 819 

presumption of fiand from want of in sales, 827. 

duty of seller as to, 842 

place of in sale, 844 

tune of in sale 848 

by earner cuts off nght to stop m transit, 866, 
necessarj to pledge, 945 
what amounts to in pledge, 946 
effect of to carrier, 977 

See OAKRiBHb OB' Goods, Dbkds, Sbalbd Ooothaots. 
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BELIVrUY BY CVRtlll R, 
dut^ to inxke d( lOOS 

to wlioni must be m ide, 1004 
pi M L oJ 1005 
notice ol, 1005 
b> cxpiess companies, 1006 
incidents ot cleluei^ , 1007 
excuses toi non deliviry, 1008 
stoppage ni tntnsit i, Lifctt, 1000 
yu Uhng to advcisc title 1010 

DEMIjSD, 

when necessin befoie suit, 283 

wheu iieressui to set statute of limitations running, 357 
p ip» 1 payable on, 4f»9 
check pai able on, 402 

wlitn neccssaij on ceititicate of deposit, 507 
when necessaiy befoie sale ot pledge, 960 
of lent, necessaiy befoie foifeiture, 1252 

See Accept 4.NC1,, Nec,otiable Conteaots. 

D1 MURRAGC, 
definea 1152 
when allowed, 1162 

DEPOSIT, 

when action tor haired, 357 

by agent of principal’s funds in own name, 555 

as gi atuitous bailment, 913 

piesumption as to nature of in gratuitous bailment, 916 
See Bailments, Bank. 

DESCENT, 
title by, 1172 

DESCRIPTION, 

effect of sale by, 837 

sufaiciency of in chattel mortgage, 884 

in a deed, 1190 

m a lease, 1233. 

DEVISE, 

title by, 1173 

DILICENOE, 

what constitutes in contract of guaianty, 1048, 

DIRECTORS or CORPORATION, 
mm age aftaiis, 766 
tei m of ofliee, 767 
must act as a board, 768 
t,uorum, 769 
calling meeting of, 770 
pow ers of, 771 

liability to stockholders and creditors, 772. 
dividends disci etionaiy with, 791 
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DISOHAUGE OF COISTEAGT, 

Btj Agreement. 

simple executory contract may be waived, 274. 
executed contract can not except for consideration or by 
sealed relea'ie, 274. 
how sealed contract rescinded, 276. 
deed of land, 276. 
novation a& discharge, 277. 
by one party for fraud, etc., 278. 
by reason of term in contract, 279. 

By Performance. 

in general, 280. 

perfoimance must usually be complete, 280. 
construction of express provisions. 281, 284. 
substantial performance in equity, 2B1. 
time of performance, 282. 
when reasonable time allowed, 283. 
contracts for payment of money only, 283. 

Sunday, days of grace, 288. 
by payment, 289 j 
by tender, 304. 
by operation of law, 817, 318. 
by death of party, 319. 

See Breach OF Oonteact; Paymeot; Tender; Merger; Alter- 
ation OP Instruments; Bankbui'toy ; Death; Impossibility. 

DISOHAEGE OP MORTGAGE, 

See Mortoagbs op Ebal Property; Mortgages op Personal 
Property. 

DISCOUNTS, 

at legal rate not usurious, 203. 

DISCRIMINATION IN RATES, 
effect of where carrier makes, 1001. 

DISHONOR, 

See Negotiable Contracts; Protest. 
DISSOLUTION OF AGENCY, 

See Agbnoy. 

DISSOLUTION OF CORPORATIONS, 
causes for, 797. 
expiration of charter, 798. 
loss of corporate organization, 799. 
surrender of franchises to the state, 800. 
by legislative enactment, 801. 
at suit of state, 802, 
for misuser, 803, 
for non-user, 804. 
conseijuences of, 805, 

DISSOLUTION OF PARTNERSHIP, 
by mutual consent, 683. 
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DISSOLUTION OF PARTNERSHIP— Co w«i»iw6(3. 
by act of one partner, 684. 
by decree of court, 686. 
by death, 687. 
by marriage, 688. 
by war, 68{) 

by sale of i^aitner’s interest, 690. 

by bankruptcy, 691 . 

by complolion of enterprise, 692. 

notice of, 694, 69o, 696. 

effect on power to moitgage, 697. 

arrangoiuent of debts on, 699. 

who entitled to participate in winding up of, 698. 

propel ty between joint and separate creditors, 704. 

partner’s hen, 704, 707. 

distribution as between partners on, 707. 

Older of distribution, 711. 
how loss of capital borne, 712. 

DISTRESS, 

lemedy by, 1265. 

DISTRIBUTION, 

on dissolution of partnership, 704. 
as between partners, 707. 

DIVIDENDS, 

See CoBPonATioNB. 

DORMANT PARTNER, 
defined, 635. 

when must give notice of dissolution, 695. 

DOUBLE INSURANCE, 

when permitted and its effect, 1094, 1115. 

DOWER, '• 

in partnership lands, 655. 
defined, 1166. 
how barred, 1166, 1201. 
what interests subject to, 1227. 

DRAFT, 

when operates as an assignment, 247. 

See Negotiable Oootracto ; Acceptanoe op Bills. 

DRUNKENNESS, 

a species of insanity, 122. 
renders contracts voidable, 123. 
drunkard bound for necessaries, 123. 
drunkard may ratify when sober, 124. 
of agent warrants discharge, 682. 

of partner ground for dissolution, 686. 

DUE COURSE OF LAW, 

.aneaning of as applied to guaranty, 1047. 

DUE DILIGENCE, 

what is in case of guaranty, 1047. 
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DTJEESS, 

defined, 184. 
kinds of, 185. 

against whom directed, 186, 
by threats, 187, 
of goods or jiropcrty, 188. 
by imprisonment, 189. 
effect of duio‘<a, 190. 

how effects rights of bonafid^' holder, 451. 

E 

EARNEST PAYMENT, 
in sale, 820. 

EASEMENTS, 

definition and nature of, 1167. 

EOOLESIASTIOAL CORPORATIONS, 
nature of, 722. 

ELECTION. 

to sue principal or agent, 671. 

ELECTIVE POWER, 
in corporations, 755, 

ELEEMOSYNARY CORPORATIONS, 
nature of, 722. 

ELEVATOR CASES, 

rule as to title in, 824, 899. 

ELEVATORS, 

See WAKEHOnSEMBN. 

EMANCIPATION OF INFANT, 
definition and effect, 104. 

EMBLEMENTS, 

in estates for life, 1168. 

EMINENT DOMAIN, 
defined, 27, 
title by, 1176. 

EMPLOYERS* LIABILITY INSURANCE, 
definition of, 1142. 

EMPLOYMENT OF SHIPS, 
general ship, 1148. 
charter party, 1148- 
contracts of affreightment, 1149, 
chartered ship, 1150. 
implied terms, 1161, 
lay days and demurrage, 1162. 

EQUITABLE ESTATES, 

definition and nature of. 1170. 
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EQUITABLE OWNERSHIP, 
defined, 38. 

EQUITABLE REMEDIES, 
natme ot, 41. 
exiuni>lcs of, 45, 46. 

See Injunction, Specific Peei-ormanct'; Eeceivees; Eefoema- 
tion; Ee&oission; Equity; MoitTGAirES.. 

EQUITY, 

definition, origin and natuie, 10. 
remedies in, 44. 
rights oi wile in, 133, 

* remedies for fraud in, 177. 
discharge ot contract in, 281. 
foreclohuie of pledge in, 353, 962. 
inoitgages in, 1223. 

EQUITY OF REDEMPTION, 
may be sold, 889. 
defined, 1209. 

ESCHEAT, 
title by, 34. 

ESCROW, 

definition and effect of delivery in, 56. 

what may be delivered in, 66. 

rights of bona Jde holder of paper delivered in, 460, 

ESTATES FOR LIFE, 
definition of, 1161. 
waste in, 1162. 
emblomeffits, 1163. 

ESTATES IN REAL PROPERTY, 
in general, 1159. 
fee-bimple, 1160. 
estates for life, 1162, 1163, 1164. 
arising out of marriage, 1164. 
dower, 1165. 
homestead, 1166. 
estates for years, 1167. 
joint estates, 1108. 
estates upon condition, 1169. 
equitable estates, 1170, 

ESTATES UPON CONDITION, 
definition and nature of, 1169. 

See Real Pkopbrty 

ESTOPPEL, 
defined, 52. 

by specialty and judgment, 62. 
of debtor in favor of assignee, 248. 
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ESTOPPEL— Continued . 
agency by, 522. 
partnership by, 629, et seq.^ 
of bailee to deny bailor’s title, 907. 
of insurer to defend, 1105. 
by covenant in deed, 1197. 

EVICTION, 

of tenant, 1254. 

EVIDENCE, 

oral, where Avriting incomplete, 253. 

to show invalidity of contract, 254. 

to show discharge of contract, 265, 

to show mistake, 266. 

oral, to explain written contract, 257. 

of payment, 298. 

where contract altered, 32S. 

presumption as to stale debt, 353. 

oral, to show deed a mortgage, 462. 

protest as, 481 . 

of authority of agent, 532. 

burden of proof m actions against carriers, 999, 

oral, as to consideration for deed, 1 187. 

in actions on commercial paper, 1213. 

See Usage. 

EXCEPTIONAL BAILMENT^ ' ■ , ' ■ 

See Oaeribbs; IifNEEEPBES. 
EXCEPTIONS, , . 
in deeds, 1181. 


. EXCESSIVE FREIGHT, 

remedies against carrier, 1013. 

, EXECUTED OONTR A OTS, . 
definition and- nature, :48, 49. ; 



EXECUTION,, 

. defined, 41. - ' , ' , 

property exempt from, 42, tl66. ; , 

-. for firm debt.on partner’s property,, 682. 

gainst partner’s share in firm, 705. 


V' '-..vEXECUTORS,' " ^ ' ■ '■■■ , 

.rights and; liabilities touching contracts of deceased, 319. 
r , . ! .not entitled to participate in winding up partnership, 698. 

disti4^ishdd\toomei:€euted^^^ ’;■! 

v:,;;; •; \ ; , ;■ 


^ .V' / *Vi ' ''TV ^ 'V’ ‘ 'y I ‘ , 
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EXEMPT PROPERTY, 

not subject to fraudulent conveyance, 236. 

EXEMPTIONS, 
defined, 42. 

See Homestead. 

EXPLOSION, 

when loss by within fire policy, 1075. 

EXPRESS COMPANY, 
is common carrier, 1006. 
duty as to delivery, 1006. 

EXPRESS CONTRACT, 
defined, 67. 
terms implied in, 60. 

EXPRESS COVENANTS, 
in a lease, 1238, 1240. 

EXPRESS WARRANTY, 
effect of in sale, 839. 

EXTRA COMPENSATION, 

when partners entitled to, 709. 


effect Of mistake of, 159, 160. 
effect of misrepresentation of, 166. 

EACTOR, 

power to barter or, pledge, .638, 600. 
factor defined, 598. 
distinguished from broker, 698. 
implied powers, 699. 
has general lien, 601. 
may sue in own name, 602. 

FAILURE OF CONSIDERATION, 
what constitutes, 78,.. 

father, „ 

entitle- to bbild’s earnings, 104. 

federal LAWS, ' - 

, distinguished, from state.laws, 15. 

■ , ’fEB-8IM;PLEv'' ' . ^ ■ ■■■ ■ 

definition knd nature, X1’80'. 

. words necessary to . create, 1189. 

,FEE,TAlLj .'v: ■ 

'i.'-dSflmtion'of,- .1172. . ' 

■ . , FIDTlLiTY’TN^URANCE;' r ■ 
:;.dffinitidn'bf,' 1143,.'; 
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FIDUCIARY RELATIONS, 
fiai’d in, 170. 

FINDER, 

can give no title. 809. 

exception in case ol money and negotia 

rights and duties, 91(5. 

PIRE, 

u hat is under policy against, 1075. 
debtruction of leased premises by, 1210, 

PIRE INSURANCE, 

yatnrc and Foriaution of Gom 
utility, 1005. 

tlieory of property insurance, 1065. 
tiro insurance defined, 1066. 
policy defined, 1066 
the parties, 1067 
form of contract, 1068. 
how construed, lOtiS 
oral contracts of insurance, 1069. 
the property or interest insured, 1070, 
what constitutes insurable interest, 1071. 
reinsured has insurable interest, 1072. 
the piemium, 1074. 
the risk or peril, 1076. 
what constitutes loss by fire, 1075. 
how fur cause of fire material, 1076. 
warranty defined, 1077, 
nature and effect, 1078 
what constitutes a warranty, 1079. 
kinds of warranties, 1080. 
representation defined, 1081. 
truth and materiality of, 1082, 1088. 
concealment and its effect, 1083, 
what need not be disclosed, 1084. 
what must be disclosed, 1085. 
concealment or misrepresentation by ageu 
Special FroDisions of Policy. 
in general, 1087. 

statements and provisions as to title and e; 
the paities, 1088. 

the properly and its description, 1089. 
alienation and change oi title, 1073, 1091. 
assignment of policy and its effect, 1092. 
alteration and change of risk, 1093. 
other insurance, and over-insurance, 1094, 
neighboring buildings, 1096, 

“builder’s risk,’’ 1097 
use and occupation and keeping and stor 
articles, 1098. 

location and removal of property, 1099. 
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FIRE INSURANCE -Vouftnued. 

Loi>i> (Did 1^10(1 (dings I'heieafter, 

Botiue and pi oofs of loss, llOO. 
effect of failuie to give or make, 1100. 
when and to whom given, 1101, 1102. 
form and contents, 1103 
fraud and false sweaiing, 1104. 

estoppel of insurer to defend, and waiver of defenses, 1105, 
Pt seq. 

Loss and Adjustment. 

in general, 1109. 

open and valued policies, 1 llO, 1111. 
shifting and floating risks, 1112. 
how indemnity ineasmed, 1113. 
liability of reinsurer, 1114. 
double insurance, 1115. 
subrogation of insurer, 1116. 
provisions for arbitration, 1117, 
limitations of actions, 1118. 


FIRM, 

FIRM NAME, 
nature of, 658. 


See Paetnekship, 


FIXTURES, 

right of tenant to remove, 1156. 
as real property, 1156. 

See Rbi. 1 , PEOPEnry; Landloed and Tenant. 

FLOATING POLICY, 
in fire insurance, 1112. 

FORECLOSORE, 

of chattel mortgage, 894. 
of pledge, 962. 
of mortgages, 1224. 

See Pledge; Moetgage. 

FOREIGN BILL OF EXCHANGE, 
defined, 384. 
issued in sets, 386. 

FOREIGN CORPORATIONS, 
powers of, 781. 

See CospoEATioNS, 

FOREIGN PRINCIPAL, 
liability of agent of, 576. 

FORFEITURE, 

by agent or servant of compensation. 669. 
of estate for breach of condition, 1169. 
of lease for breach of covenant, 1236, 1242. 
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FORGED CHECKS, 
effect of, 505. 

FORGERY, 

as defense to bills and notes, 446. 

See NegotiabIiE Conteacts ; Checks ; Alteration of Contbactsi 
FORMAL CONTRACTS, 

See Judgments ; Sealed Contracts, 

FORMS, 

of certiffcate of stock, 744. 
for assignment of stock, 747. 
of chattel mortgage, 883. 
of mortgage of real property, 1213. 
of lease, 1230. 

FORWARDING MERCHANTS, 
nature of duty of, 938. 

FRACTIONS OF A DAY, 
when disregarded, 286. 

FRAUD, 

presumption of fraud from inadequacy of consideration, 72. 

when infant liable for, 113. 

definition and nature, 161. 

in law and morals distinguished, 162. 

misrepresentation and concealment, 163. 

elements of fraudulent misrepresentation, 164, 

: law and fact, fact and opinion, 166, 170. 
promise when not fraud, 1,66. 
must be of material fact, 167. 

, must be relied upon, 168, 170. . , 

means of knowledge-negligence of party defrauded, 169. 

. puffing, cost or value, 170. '' 

^ to whom misrepr'ensentations must be made, 171. , ' 

I'ecommendation of third party, 172. 
knowledge, or, belief of, party defrauding, 173. 
statements knowingly false :dr recklessly made give rise to 
, action for' deceit, 173, ’ , ' - 

: effect of inhpcentmisrepresentations, I73r 
concealment, of material facte, 174. , , 

, when disclosure not necessary, 174. , - 
. when'.disclosnre necessary i 176. , , ,, , ' 

, . ..latenfdefects in goods sold, 176. , 

• presiilhption. of fraqd , froin. fiduciary and, confidential rela- 

' ', 'fio'nS', 176, 623'.;' 

i effect of fraud ■and''remedi^i. 177; 

';''limite,'of 'rifhtloTe'SGin'd,176,'' • \ '• ;■ 

,,^!,.,‘.'Hghts;of, ifihocent'.pufphasers. 179;"-'' ■' ,r ' 

,;,,;n'6gotiabl,e,in8tyam^^ fraudulently procured, 180, 447» 449, ■ 

- Jrands'in auOlribff saleB,:,22V’6J®,.^ 

^M;;iV;eff^t'dfth#up!0^ ,•■- , 

;.effecl''(^\Stathti^^^^^ 860.- , l' 
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FRAUD — Continued, 

effect on rights of bona fide holder, 452. 

when principal liable for fraud of agent, 574. 

of partner binds firm, 681. 

of one partner cause for dissolving firm, 686. 

from seller’s retention of possession, 827. 

effect of in sale, 829. 

fraud of principal on surety, 1042. 

in proofs of loss, 1104. 

See Misrepresent AT iON ; Concealment; Undue Influence ; 
Frauds Upon Creditors. 

FRAUD AND FALSE SWEARING, 

effect of in proofs of loss under insurance policy, 1104. 

FRAUDS, STATUTE OF, 

In General, 

origin and purpose, 137, 138. 

American legislation, 138. 
changed the common law, 139. 
the fourth section , 140. 
construction of fourth section, 141. 

performance and part performance of contracts within, 141, 
142,150. 

the form, of the writing required, 143. 

when the writing must he made, 143, 3041. ' , 

when the consideration must be expressed, 144, 1041. , . 

the signing, 145, 146. 

signature by agent, 146, 521, 818. 

text of the seventeenth seciadn, 163, 814. ' ' 

by broker, 606. 
by auctioneer, 611, 

• 7^'ansactions Within the Statute. 
contracts for sale of land, 147. 
what deemed interest in land, 148. 
effect of , part performance, 149. 

promises to answer for debt, default or miscarriage of an- 
other, 150, 1035. , , , - 

promises, in consideration, of marriage, 151. 
agent may , sign, 606, 611, 818. 

' contracts for sale of goods, et6„ 814’, , ■ .. . 

what are goods, Varee and morchandisfe, 816, 816. ^ ' 
contracts for labor, and materials, 816. 

,,. seiosjQf ohoseein.acfcioh>“816, . . \ 7, 

price, or :Yalue,"81,7v ■ •' ’ 

; :'writing:''reqaired'.by,''818.' 

, 'delivery, .kcceptanc© andrehdipt, 8.19.'.,-; ;-7 

part 'payrhent, ' 820, \ ■ , , ’ 7 

' ,^:.,meahi,ng7df4®llt3te,j,,'Ip36.-; ■■■7 "7-'',', 'Vi'' "-■7'''" 'i'.7'r'-''‘7: 

'-'^■^fbf',ahdther person,'^? Iw--'-" ■7'-' »■;, . ;■ ’'■77''''’''’v-;77;7. 

' ^epretyship'for' irffahtipr 77" 7'''7- 7i''!;7. , 7 , 
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FRAUDS, f>TATUTn UJ ( >/>»'/(' 

suhstitiition of (U litoi> oi nos nioti, I0S9 
piouiiicto {W une’> own (kbt, 1040 
ionseb vtuil uinlei, i2{) 
as«tignm('nts ot If i&c uiuiei, 1217 
when snixondoi oi ipiin'onl umlei, 123':?. 
tendency finm \'i to ji a undi i, 12 1 (» 

FRAUDS UPON (‘RTIDITOIIS, 
geneuil pinifijile* 2 >3 
cierUtoi S 1 leht'' in ilf >)toi '> jn ()]« i h , ? jo 
c*onve\ nuts, to huidii, dtlu ai dtti lud, 2"3 
the |n optM h ( on \ t \ od, 2 hi 
cicditoi cm not tuiitiol d(h((n> 1 moi, 230 
the intent to deiiaud, JJ7 
grantee must iiutuiiule, 2 >7 
when gitt tianduh ut on emlitois, 237 
fiauds on Inf in c eieditoi j. 2 >7 
evident os ot tiand, 2 IS 
piffening eteditoi not, 2-SS 
oompositioh with eiulitot'-, 240 

ofieit of ti luduli nt conse'v inco as between the parties and 
to cieditoth, 241 

sale without change oi pohnession, 827. 

FRAUDULENT C()NVKYAN(’E, 
valid between Uie iiaities, 241, 

FRADDUfxENT PURCUAfiETt, 
as vendor of piopeily, $10. 

FREIGHT, 

earner may demand in advance, 970 f 

earner cliaigmg excessive, 1014. 

who liable for, 1014 

paid in advanee, 1013 

earner’s lien for, 1016. 

See Oabhibbs op Goons, 

FULL INDORSEMENT, 
definition and effect, 429 

See NEtTOTIABLEI CONTEAOTS. 

FUTURE ADVANCES, 
mortgage to seeme, 885. 

FUTURE GOODS, 

contract for sale of mortgage of, 812, 882. 

FUTURES, 

validity of contract concerning, 198 
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G 

&AMBLIN(:r CONTEACTS, 
illegal, 198 

money lent fot gaming, 199 
lights against stocklioldeis, 200 

Sec Illeg VI CoNrKAcrs , Ijssueastcis, 

G VMING 

money lent foi, 199 

GARNISHMENT, 
delined, 43 

GENERAL AGENT, 
defined, 513 

GENERAL AUTHORITY, 
ol agents, 532 

GENERAL LAWS, 

foimation of corporations undei, 727. 

GENERAL LIEN, 
defined, 566 

GENERAL SHIP, 

See Shipping , Biel or Lading. 

GIFT, 

defined, 32 

distinguished fi om sale, 806 

when revocable, 32 

piomise of not binding, 63 

Ehen deemed fraudulent upon creditois, 235, 237. 

GOOD CONsfbERATION, 
what amounts to, 65. 

GOOD FAITH, 

elements and nature of, 454, 455. 
attorney must exercise, 619 

GOOD-WILL, 

definition and nature, 26, 657 
of partneiship, 657 

See Paetnekship. 

GRACE, DAYS OF, 

on what paper allowed, 288, 468, 492. 

rule when last day is Sunday or legal holiday, 288, 468, 

GRANTING CLAUSE, 
in a deed, 1188 

GRATUITOUS BAILMENTS, 

See Bailments, 
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GROSS NEGLIGENCE, 
defined, 902, 917. 

‘depositary liable for, 917. 
mandatary liable for, 920. 

GUARANTY AND SURETYSHIP, 

Formation of the Gontraet. 
in general, 1030. 
defined, 1031, 

guaranty, suretyship and indorsement distinguished, 1032. 
capacity of parties, 1033. 
the consideration, 1034, 
when must be in writing, 1035. 

fraud of principal doas not discharge guarantor unless cred- 
itor participates, 1042. 

when notice of acceptance of guaranty necessary, 1043. 

Scope and Interpretation of Gontraet. 
continuing anduion-continuing guaranty, 1044. 
when guarantor entitled to notice of principal’s default, 1045. 
form of notice, 1045. 
surety not entitled to notice, 1045. 
when principal must he sued before guarantor, 1046. 
when creditor must use due diligence, 1047, 
what constitutes due diligence, 1047, 1048. 
wheii diligence not required, 1049. 

Rights of Sureties after Fagment. 

: . ;right to indemnity from principal, 1050. 

. may compel principal to pay, 1051. 

right of co-sureties to contobution, 1052, 1063. 

! 1 , same, payment mast have been compulsory, 1054. 
surety’s.right of subrogation, 1055i 1056. 
impaitfnent of right dischar^s, surety, 1057. 

‘ ' surety \not entitled to securities until payment, ''1067; 

, ' s . Discharge of Surety, 

by. impairing securities, 1057- • , 
by payment or performance, 1058, : . 

by release of principal, 1059. ' 

,by:alt6rationofcbntrjmt,1061..’ 

Jby Please of 

; by, ieoncealment of prindpal's defaults,. 1063.. ., , , , ■ , . 

. ■, ."\ imgotiability of guaranty, , , . ■ . . ; , ‘ , 

See'EBAUpsij'STATOTKOF. 

GUESTSr.:-'-'- V'-, ,; ' 

fr'.'V'V; /See Is^KEB^nsi; , ■ v 
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HERBAGE, 

as real property, 1156. 

HIRE, 

bailments for, 923 et seq. 

See Bailments. 

HOLDING OUT, 

partnership by, 629. 

See Paetnbrship. 

HOLIDAY, 

paper maturing on, 468. 

HOMESTEAD, 
defined, 1166. 
how lost, 1166, 1201. 
priority of liens over, 1166, 1214. 

HUSBAND AND WIFE, 
unity of, 126. 

rights of husband in wife’s property, 127, 128, 1164. 
liability for wife’s antenuptial debts, 131. 
liability of husband for wife’s necessaries, 132. 
agency between, 132, 516. 
undue influence between, 182. 
can not be co-partners, 688. . . 

, estates bfetween, 1164, 1166. 
conveyances between, 1188. 

See Mabbiage ; MASBiin Women ; Dowse. 


IDIOTS, 


I 

See Insane Pebsons. 


IGNORANCE, 

does not make unlawful contract valid, ,231; 

, See FRAntn; ' Mistake. ' 


ILLEGAL CONTRACTS, 

generally in v:alid, 191., ■ ; ; 

may be contrary either to positive law or to public policy, 
192,209..,, 

contracts 'Contrary to positive, law, 193. , . , 

. , contracts contraiy to statute, 194. . 

Sunday contract&'in generalj 195. , - • ■ i 

, .what. deerned Sttriday contract, 196. ,' ' ' \ 

ratification; and delivery, under, 197. ' , , 

debts paid on Sunday discharged, , 197. 

, gamblingirans, actions, 198. . - ‘ 

dealing in 'fatiires,’198.,.;. :V' , 
, , securities given bn gaming; ccjnsideratiottj’W.; ' , ; ' ^ 

.;'moiiey';;lent'fbr, gaming, '199.. "li ■ 

■ • recovery from stakeholders, and wihhere,,. 2^ r ’ 

^ y.y'J-'r 
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ILLEGAL OONTRAOTS— GonfiMMeii. 

Usurious Contracts, 
usury defined, 201. _ 
wliat contracts usurious, 202. 
discounts, 203. 
compound intei'est, 204. 
the intent, 205. 

maritime loans and other hazardous undertakings, 206. 
devices covering usury, 207. 
consequences of usury, 208, 

Contracts Touching Marriage. 
uiilawful restraints upon marriage, 210. 
separation contracts, 211. 
marriage brokage contracts, 212. 


Unlawful Seatraints Upon Trade. 
in general, 213. 

reasonable restraints lawful, 214. 
interests of purchaser considered, 216. 
no artificial limitations as to space, 215. 
no limitations as to time, 216. 
what restraints valid as to space, 217. 
consideration, 218. 

sales of patents, and trade secrets, 219. 
cornering the market, 220. 
frauds upon auction salesi 221. . , 
combinations between workmen or employers, 222, 
Agreements lnjkrip,g Public. Service. 

- trafficking in pfiSces, 224. 

■■ copapensation of public officers, 225. 
assignment of salaries, 226. 
borru^ting public officers, 227. 
lobbying contract^, 227. • ’ 

' ’ Contracts Affecting Public Justice. 
maintenance and ebamperty, . 228. 
frauds bn publid justice by compounding offenses and stifling 
prosecutions, 229.. 


■ E^ect of JllegaMty, 
where contract executory, 230. 
wbere contract executed, ^0; . . < 

il^brahc© of law, 231,' ' ; ■'. ' 

. Ignorance' of facts; ^1,. " 

;-:;dbhtract sevferable, 282. ' . " ' ' 

-illegality past,. 238. ^ 

■ illegal purpose not cpnsuimnated, 238;' 
^ei$ect 'cin' securities, '234. , ' ■ ,* 
:;botomefdal paper, 284, 445v ‘- 'A . : - ' 
cptjLWancei tiodbfiabd creditors; 286,.' 
■•■^^’^gal^eney, ,5l4 ' . . ;■ • r. ■ , ‘ A A" : 
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ILLEGAL PARTNERSHIP, 
what amounts to, 636. 

ILLEGALITY, 

as a defense to commercial paper, 445. 

IMPLICATION, 
agency by, 522. 

IMPLIED CONDITIONS, 
in sales, 873. 

IMPLIED CONTRACTS, 

defined and explained, 68, 69. 
from express, 60. 

IMPLIED WARRANTY. 

of seaworthiness in marinednsurance, 1139. 

in charter party, 1151. 

implied warranty in sales, 834, 836. 

See Sales op Peesonal Peoperty. 


IMPOSSIBILITY OF PERFORMANCE, 
usually no discharge, 314. 

exception where contract contemplates continued existence 
of person or thing, 314. 
act of God, 816. 
act of the law, 316. , 
caused by act of the party, 332. 

IMPOSSIBLE CONSIDERATION, 
how affects validity of 'contract, 78. 

. IMPRISONMENT, 

constituting duress, 189. 


"improvements, 

by life tenant, 1161. 

INCORPOREAL PROPERTY, 

’ defined and distinguished, 26. 
personal property, 26. 
may be pledged, 944, . . 

real property, 1167, - . ■ ■ ' ' 

■ INCUMBRANCES,’ , ■’ , \ ' ' 

, statenienta a& tp in, insurance, 1088. . 
, . covenant against in deed, 11^. ^ ' 

. life tenant must Iceep down, 1161. ; 


INDEMNITY, ■: 

' “ ■; agent’s 'right. to, 665.'. .’.r , , 
of surety,. 1050,. 

how measure4, ih fit'® Inpairatiee,' illS 


'1U1>FNTURE,' 


defined,, 1^46,';’ 


9 
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INDEPENDENT PROJIlSKf?, 

See Dke\ch op CoNrnACT. 


INDORSEMENT, 

definition and kinds, 428, 429. 
of negotiable papei , 430. 

•vvlipu may be partial, Ull. 
wliat it n an ants, 433 
a conditional font i act, 434. 
effect of without lecouise, 435, 
who may make, 437. 
place toi, 439. 
restiiftivc, 440. 
ii regular, 441. 

power of agent to make, 544. 

by paitner alter diasolution, 701. 

distinguished fiom guaranty and suietyship, 1032. 

Bee Nlootxablis Combiois. 

INDORSERS, 

fontiact of, 430, 1032. 
liability of, 432 

liability a conditional one, 434. 
order of liability of, 436. 

INFANTS, 

definition and general principle, 98, 99. 

contracts usually voidable, 100, 105. 

bound for necessaries, 101. 

what arenecossaiies, 101, 102. 

wbttt are not necessaries, 103. 

other binding acts and contracts, 104. 

earnings and property, 104. 

void and voidable contracts, 105. 

time of ratification and avoidance, 106. 

return of consideration on avoidance, 107. 

infant can not ratify in part, 107. 

recovery of consideration by infant, 108, 109, 

adult’s rights on avoidance, 109. 

what constitutes ratification, 110, 1X1. 

what constitutes avoidance, 112. 

liability for torts, 113. 

bills and notes, 402. 

indorsement of infant, 437. 

appointment of agent void, 615. 

infant partners, 634. 

INJUNCTION, 

definition and examples, 46, 361, 
against breach of contract, 361. 
to stay waste, 1182. 

INLAND BILL OF EXCHANGE, 
defi,tted, 3S4, 
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INNKEEPERS, 
inn defined, 1023. 

duty of keeper to receive public, 1024 
guest and boaider distinguished, 1025. 
liability for guests’ piopeity, 1025, 
contracts and notices limiting liability, 1026. 
hen, 1027. 

INNOCENT MISREPRESENTATIONS, 
effect of, 173. 

INNOCENT PURCHASERS, 

no right to rescind as against, 179. 
rights of as against fiaud, 179, 180. 

INSANITY, 
defined, 116. 

effect upon contracts, 115, 

contracts of insane person for necessaries, 117. 

when insanity unknown, 118. 

lucid interval, 118. 

contracts of lunatic voidable, 1 19. 

unless under guardianship, when void, 120. 

torts of lunatics, 121. 

cause for dissolution of firm, 68G. 

of principal or agent revokes agencyj 690, 691 . 

effect under suicide clause of life policy, 1128. 

of offerer revokes offer, 90. 

INSOLVENCY, 

does not discharge contract, 318. 

when that of buyer revives vendor’s lien, 859. 

when buyer must disclose, 175. 

See Stoppage in Te^situ; Bankruptcy. 

INSTALLMENTS, 

when paper payable in overdue, 461 . 
payment by in sales, 874. 

INSTRUCTIONS, 

agent must ordinarily obey, 662. 
when agent may disobey, 66S. 

INSURABLE INTEREST, 
what constitutes, 1071. 
in life insurance, 1122. 

See Fire Insurance; Life Insurance. 

INSURANCE, 

See Life Insurance; Fire Insurance; Accident Insuranoe. 

INSURANCE BROKERS, 
nature of duties of, 605. 

INSURER, 

carrier of passengers is not, 1018. 
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INTENT, ■ 

right to alter contract so as to make it express, 325. 
INTENTION, 

in interpretation of contracts, 264, 266. 

INTEREST, 

legal rate, 201. 
as damages, 201, 348. 
compound is not usury, 204. 
rate where risk is hazardous, 206, 
what rate governs after maturity, 348. 
partner can not charge on excess of capital, 647. 
See Usury. 

INTERNATIONAL LAW, 

distinguished from municipal law, 4. 


INTERPRETATION 01' CONTRACTS, 
oral and written evidence, 251. 
effect of usage and custom, 268. 

E urpose and necessity, 263. 

ow words construed, 264. 
whole writing construed, 265. 
what writings, construed together, 266. 
lawfi?l intention presumed, 266. 
writing prevails over printing, 267, 
against whom doubtful words construed, 268. 
,,, construction by parties, 269. ' 

, punctuatidhi 270. , , > 

. • repugnant, clauses discarded, 271.' , 

, . . . construction restricted to object of contract, 272. 
. construction as to, time, 282. 

See Evidence ; .UBA.ctE; Time. 

: ; 'INTERSTATE dOM'MEROE A 
‘ rates regulated by, 1001, , 

INTESTATE SUCCESSION, . 

; ' : title through, 36. , 

, INVALID ' OONTBACTS;-' ' 

' parol .eyidpnce to. shoWi 254. 

’v’.''' ' -tNYOLUNTARY ALlBNiiTION/- , ' ’ ' ' 

title, by„1176.:, ■; , 

,\';;:VriRREGUEAR'limORSE»i^ 





INDEX. 


599 


' [Beferencea are to 8ecUons,’\ 

JOINT INDOESERS, 
are jointly liable, 436. 

JOINT PROMISORS, 

must be sued together, 94. 

liability where promise both joint and several, 94. 
contribution between, 94. 

JOINT STOCK COMPANY, 
legal nature, 717. 
shares in transferable, 717. 
liability of members, 717. 
largely superseded by corporations, 717. 

JUDGMENT,, 
defined, 40. 
how enforced, 41. 
in what sense a contract, 66. 
peculiarities of, 56. 
limitation of actions on, 56, 366. 
estoppel by, 66, 317. 
merger by, 56, 817. 
lien of, 56. 

discharging contract, 317. 
attorney's lien on, 622. 
power of partner to confess, 672, 

' ; ■ ■ K ■ ■ ■ ' ■ ■ 

KNOWLEDGE, 

of dissolution of firm equivalent to notice, 696. 




L 


LAND', 

Sea Rbai, Prokeetst; Fhauds, Statute of; Vbndok and Pur« 

CHASER." J . ' ' ' 

LANDLO&D AND TENANT, 
of the relation in general, 1227. 
tenant's interest a chattel real, 1227. ■ 
not subject to -dower, , 1227. . 

. TAelredse, 

' the parties; 1228. 

' what maj;be leased j 1229, V ■ y , 

form and writing^; 1230, 12^.; ' ' ■ . ' , 

the term,, 123L' ■' •' ■- '' 

words ;pf leasing, 1232, ,s 
deacHption of premises, '1238.. ; 'V 

■ ,Vrent,a‘hd-rese'rvation;Of.rent,;'i234.,''' •' ^ 

■ conditions of terMture add: te-, entry, ^ ' ;; , . ' 

; lessor’s MjpliedAovehante,; 1286. : '.j' ^ 

, lessee’s implied covenantef'iL?^*'’' 
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LANDLORD AND TENTANT— CoK^i/med. 
lessor’s express covenants, 1238. 
covenant to repair, 1238. 
to renew lease, 1239. 
lessee’s express covenants, 1240. 
covenant to pay rent, 1240. 
how aSeeted by assignment of lease, 1210, 1249, 
how affected by destruction of premises, 1240. 
covenants touching use of premises, 1242, 1235, 
against assignment and subletting, 1243. 
covenant to pay taxes, 1241. 
to deliver up premises in good repair, 1244. 
duty where premises destroyed, 1244. 
execution of lease, 1245. 
writing under statute of frauds, 1245. 
sealing and recording, 1245. 

Asidgnnwit and Subletting, 
in general, 1243, 1246. 
form of assignment, 1247. 
effect of assignment, 1248, 1249. 
effect of subletting, 1250. 

Termination of Lease, 
by forfeiture, 1252. 
by surrender, 1253. 
by eviction of tenant, 1254. 
eumtnary remedies, 1266. 
distress, 1255. 
tenancy at wilb 1256. 
right to emblements, 1256. 

- tenancy from year to year, 1256. . 

termination and notice to quit, 1257. 

tiAST "WILL And TESTAMENT, 

' ' title by,, 1173. ' . ■ 

LATENT ' DEREGTS, - 

duty of Seller to disclose, 175. 

tAWr':'" 

' is a system, 1. 

' . different jneaijings of the word, 2. 

, , technical or positive defined, 8. 

international and municipal distinguished, 4, ‘ 
V.oiQralhads pf-posifive law, 6. ’ , 

donimpn pir customary law, ■ 

.evideneesdf common laT(v,9i. , ; ' > 

effect; pCinisrepresentation of,: 165. ■ . , : v 
, apf>licati6n of: payments by, 302. / , 

. , : ' hoiii)' , chahg 0 ;df ’effects contracts, 316. ' > ' , ' 

; ;d,iscbar^e of contracts by: Operation of, 8l7, 318. - 
. :^.-'insi:deiqaate. remedy at, 350." . .. 

876:. 

-.u ^ of by ,". 5 , 67 ;. : --r' 
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LAW MERCHANT, 

nature and source of, 8. 

effect on assignment of contract, 249. 

LAW OF PLACE. 

See Conflict of Laws. 

LAY CORPORATION, 
nature of, 722, 

LAY DAYS, 
defined, 1152. 

See Demurkage. 

LEASE, 

See Landlord and Tenant. 

LEGAL OWNERSHIP, 
defined, 38. 

LEGAL REMEDIES, 
in general, 39. 
judgment, 40. 
execution, 41. 
attachment, 43. 

See Equitable Remedies. 

LEGAL RIGHT, 

defined. 17. . . 

against whom available, 20. 
parting with as a consideration, 66. 

LEGAL TENDER, 

creditor may demand, 290. 
what is, 307. 

LETTER OS* CREDIT, 

definition and nature of, 1048. 

See Guaranty and Subetyshit. 

LIABILITt OP SHAREHOLDERS, 
under statutes j 785.. 

LIEN,;.. 

of judgment, 66; , 

effect of tender upon, 312. 

effect of statute of limitations .upon, 355. , 

defined, 666;. . , , , : 

, general and particular liens,; 5.66, 

, of agehfe generally, 666- . 
of partner; 704;.'707. ' ' 

of vendor of personal property,, 858. 
how waived, «69, 860. • 
statutory lien, s', '860;' ' ... 'I-. 

, . of bailees ‘generaljiyi 912, ■ ' ' : 

; of'finder, 916,, .. ■ , , , 
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HETiS—ConUnnpd 

distuigmsheil fioni jdodge, IM'2 
of veiuloi of land, 1177 

See FAnoRfa; Buoklics, Aiiok\c\«!, ArrrioMi-Hs; WvELirocsB- 
men; Carrieks, Wh veiin<.i a*- , Innklumr'^. AcasrLhs, 
Livehvmen, Hire oi Slhmces; Svees. 

LIFE ESTATE, 
defined, 1161 

See Re il PnoPEary. 


LIFE INSURANCE, 
foinis of, 1111) 
definition and nature, 1120 
inamable inteiest in lives, 1121. 
relationship, 1122 
contractual tiea, 1 12.1. 
repie&entations and warranties, 1124. 
concealment, ]12r>. 
the piemiams, 1126. 

effect of non-payment and waiver, 1126. 

lesidence and travel, 1127. 

death by suicide and in violation of Um , 1128. 

assignment and change of lienefieiaries, 1129. 

notice and proofs ot death, 1130. 

recovery and special pioviwons, il3I. 

Soo Accident Insuhvnce. 

LIGHTNING, 

damage by under fire policy, 1076. 

LIMITATIONS, STATUTE OF, 

in general, 362. »' 

stale claim independent of statute, 363. 

effect of the statute, 354 

bars remedy, not the right, 364, 865. j 

how long it luns, 366. 

when begins to run, 867. 

when runs from demand, 857. 

rule as to fraud concealed, 360. 

against open mutual account, 358. 

deposits m bank, 357. 

certificates of deposit, 357, 507. 

how running interrupted or postponed, 359. 

insanity, or infancy of plaintiff, 359. 

absence of plaintiff or defendant, 369. 

new promise or acknowledgment, 861. 

sufiSnency— writing, 382. 

part payment, 363. 

by Whom new promise, etc., must be made, 864, 

See AnvERSE Possession, 
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LIMITED PARTNERSHIP, 
definition and purpose, 713. 
the statutes, 713, 714. 
effect of non-compliance with, 714. 
contribution of special partner, 714. 
foi what purposes authorized, 714. 
general partners only may tiansact business, 714. 
dissolution and leiiewal, 715, 716. 

LIQDIDATED DAMAGES, 

for breach of contract, 345, 346. 

LITERARY PROPERTY, 
title to, 31. 

LIVE STOCK, 
camera of, 996. 

LIVERYMEN, 

duties and liabilities of, 931, 939 

See Bailments. 

LOAN, 

not presumed from payment of money, 298 
giatuitous bailment distinguished from, 914, 
nature of as a bailment, 

LOBBYING CONTRACTS, 
validity, 227. 

LOST BILL OR NOTE, 

piesentmont for payment, 471. 

LOST INSTRUMENTS, 

effect of loss generally, 329. 
lost certificate of stock, 751. 
recovery^on lost bill or note, 471. 

I.OVE AND AFFECTION, 
as a consideration, 65. 

LUCID INTERVAL, 

insane person's contract made during, 118. 

M 

MAIL, 

contracts by, 91. 

where notice of dishonor may be given by, 476, 477, 
time and manner of sending notice of protest, 478. 

MAINTENANCE, 

definition and effect, 228. 

MAJORITY, 

in partnership, 660. 
power of in corporations, 764. 
adopting by-laws for corporation, 756. 
holding meetings of corporation, 759. 

See OOKPORATIONS; pAETNBBSaiP. 
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MAKER, 

(leflnod, 386 

not (lisohaigod by luck of deraunrl and noiiee of dishonor, 467. 

MANA(tEMENT of CORPOll\TIOXS, 
feee CoKi‘()iv\rio-\s. 


MANDATE, 

as spefies of bailment, f)lS). 

MARINE INHFRANUE, 
in goneial, 1 137. 
defined, 113s 

implied wanaiities in, 1189 

abandonment an<i ronstnictive total loss, 3140, 

MARKETABLE TITLE, 
defined, 1178. 

MARRU«E, 

a valuable oonsideiation, 68. 

effect on wife’s piopeity, 127, 128 

estates aiismg from, 120, 1 164, I U}5, 

agreements in consideration of must be written, 151, 

contracts in restmint of, 210. 

of female punoipal diasolves agency, 506. 

of female paitner <liS5olves llrm, 68H. 

See MAmacn Wosrnv; ITrsnvNO .\vi) Wiraj Dombb. 

MARRIAGE BliOKAGE CONTRACTS, 
validity of, 212. 

MARRIED WOMEN, 
sources of law aa to, 125. 
legal existence merged during coverture, 126. , 
contracts void at law, 127. 
ooiitraetB at law, 130. 
ante-nupdal contiacts, 131. 
necessaries and agency therefoi, 132. 
property and capacity in equity, 1.33. 
properly and capacity under Btatutes, 134. 
as parties to bills and notes, 403. 
indoisement to, 438. 
as partners, 634. 

acknowledgment of deed by, 1201, 120L 

SeeMABBiAOBj Husband and Wife; Dower. 

MASTER AND SERVANT, 
relation of, 612. 

MATERIAL FACTS, 
concealment of, 174. 

MEASURE OP DAMAGES, 
in special cases, 348. 
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MERCHANDISE BROKERS, 

See Brokers. 

MERCHANTABLE, 

meaning of m sales of goods, 837. 

MERGER, 

by ]ndgment, 56, 317. 
by sealed contiact, 63, 317. 

MINERALS, 
grant of, 1154. 

MINORS, 

See Infants. 

MISREPRESENTATION, 
elements of in fraud, 164 
of law and faet, 165 
must be material, 167. 
must be relied upon, 168. 
effect of means of knowledge, 169. 
as to cost or value, 170. 
to whom must be made, 171 
when available against bonafld^ holder, 449. 
in insurance, 1078 

MISTAKE, 

in general, 155. 

usually without effect, 155. 

caused by other party may be fraud, 165. 

of expression corrected in equity, 157. 

of intention as to parties, 158. 

of intention as to subject-matter, 159. 

recovery of money paid under mistake, 159. 

mistake*of law does not avoid contract, 160. 

correction by parties, 324. 

when available against bona fids holder, 449. 

MISTAKE OF LAW, 
effect on contract, 160. 

MISUSER, 

as ground for dissolution of corporation, 803. 

MONEY, 

nght to in payment, 290. 

in which lender must he made, 307. 

title of innocent taker, 381. 

negot',able instruments mast be payable in, 894. 

power of partner to borrow, 670. 

MONTH, 

meaning of in contract, 285. 

MORAL LAW, 
nature of, 2, 3. 
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MOEAL OBLIGATION, 

when a sufficient consideration, 77. 

MORTGAGE, ^ 

effect of (liissolntion of partnership on, 697. 
distinguished from pledge, 942. 

MORTGAGES OF PERSONAL PROPERTY, 
when }»artner irmy give, 670. 
definition and legal nature, 878. 
in equity and under statute.^, 879, 
distinguished from pledge and conditional sale, 880. 
who may mortgage, 881. 
what may be mortgaged, 882. 
form and requisites, 883. 
description of property, 884. 
the dobt secured, 885. 

for more than debt presumed fraudulent. 885. 
registration and notice, 886. 
unnecessary between the parties, 886. 
renewal, 887. 

possession and profits of mortgaged property, 888,’ 
sale by mortgagor, 889. 

. assignment o"f debt and mortgage, 890. 
discharge of mortgage,' 891. 
payment, tender and satisfaction of record, 891. 

■ rights of mortgagor after default, 892. 
redempdori, 892. : ■ 

. mortgagee’s: rights and remedies, after default, 893.. 

. V . may sue for possession, 893. 
may foreclose in equity, 894. 

, may sell after notice, 894. 

; mortgages of stocks of, goods, 896. 

IdORTGAGES OP REAL. PROPERTY, 

, un , general, 1208., ■ - - 

definition and hature, 1209. 

: cbmmon la^y and equitable theories o£,'1209. 

modern dobtwne of, 1210. 

.- .wffio may, mortgage, 1211 . ■ - 

' what may be mortgaged, 1212. , : ' . 

;form,' 1213.,, ■ ‘ 

; oral evidence to show deed a mortgage, 1213., . , 

. .formalities of ’exeeutiqnn214. , 

debt seeuTed> 886,1216, i \ 

, , interest of mortgagor, before breachilSlBi, , 

. posaesMiPn of ®drtgaged jireniisesv l^l?-' ■ , . . . 

' , ass^gnnient.of debt add mortgage, ,1218, 1219. 
.;'‘P%mentand i,ender,.:l-^.;' \ 
rv=satisfactx6h.bf recordyl'^,'-'!: ’ '■ 
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MUNICIPAL LAW, 
defined, 4. 

MUTUAL ACCOUNT, 
when outlawed, 368. 

MUTUAL ASSENT, 

See Offer and Acceptance. 

MUTUAL PROMISES, 
as a consideration, 69. 


N 


NAME, 

partnership name, 658. 

See Partnership. 


NAMES OF PARTIES, 
in a deed, 1186. 

NECESSARIES, 
definition oi, 102, 
infant contracting for, 102. 
what are and what are not, 102, 103. 
contract of insane person for, 117. 
contract of drunken person for, 123. 
married woman’s contract for, 132. 

NEGLIGENCE, , 

. where there has been misrepresentation, 169. 
in signing commercial paper, 180, 447, 448, 449. 
agreement exempting from, 223. 
in drawing check, 505. 
principal liable for agent’s, 574, 

, liability «f partner for to firm, 710. 
in bailments* 902, 911 . ; , 

. , , carrier stipulating against liability for, 996. 

See 'B ailments ; Oabriebs; Innkeepers; Teleoraphs, 

negotiability’ ■ . 

defined and distinguished, 249, 381, 424, 

■ ' of check, ;49'8>\ 

■ , . of guaranty, 1064. ' , 

NEGOTIABLE CONTRACTS, ,/ 

Natilre and. Me^nents. , ' . , 

, utility and importance, 380. 
what in’strutnehts usually' negotiable, SS0i,382.; , 
bill, note. Or cheOk may be ndn-hegotiable, 382. ■ , , 

' , bills of exchange; tjaeir' hatiife, form and use, ,383. • „ ■ 

foreign and ihlahd- bills, 834*'.. ’ 

■ setoi-excbange, 385;;' ‘ "i; , 

; ; signature td negotiable instmihents, 889.' ' ; ' 

; ' , promissory notes, definition, fhrni ami! use, 386., 

; , checks, definition,, form and ,.0801387. ‘ > 
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NEGOTIABLE CONTR \('TS < Umtmni d 
negotiable contracts iimst he Nviiften, JJ59, 
should not be sealed, 390. 
the date, 391 . 

promise oi order should be positive, 302. 
must be uin’onditional, 39>. 
paper payable out of paitnail ir fund, 393, 
must bo payable in money, 394, 390. 
papei payable in “ciinent fim<lb,”u91 
amount must be ccilain, .)9.”» 

effect of stipulations tor aitoinejs’ tecs, exchange, and poyer 
to contess judgment, 39.). 

vaiiance between amount in woids and figuies, 395. 

must lie toi money only, 3% 

payee must be certain, 397. 

must contain negotiable words, 398. 

must be delivered, 399. 

instiuments delivered in blank, 400. 

paities, 401 

infants and married women, 402, 403. 

consideration for bills and notes, 405. 

lack or failure of no defense against bonafid^ holder, 406. 

accommodation paper defined, 407. 

rights of parties to, 407, 

revocation, 407. 

acceptance of bills, 408. 

Negotiation and Transfer. 

in general, 423, 

transfer by delivery, 42.5. 

liability ot transfer! er by delivery, 426, 427. 

transfer by indorsement, 428 

what paper must be so transferred, 429. 

effect of transfer of such paper without indorsement, 429, 

indorsement in full and its effect, 429, 

indorsement of non negotiable paper, 430. 

partial indorsement, 431. 

indorsement in blank and its effect, 431, 

indorser’s contract, 433. 

conditional upon demand and notice, 434. 

indorsement without recourse, 435. 

parties to transfer, 437, 4.38. 

place for indoraement—allonge, 439, 

restrictive indorsement, 440, 

irregular indorsement, 441, 

Rights of Bona Fide Holders, 
in general, 442, 
who are bomfid^ holders, 442. 
taking free from defenses, 443. 
incapacity of parties as a defease, 444 
illegality, 446 

forgery and alteration, 446. 
non-delivery, 447. 
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NEGOTIABLE CONTBACTS-r'oniiuiief?. 
blanks wrongfully filled up, 448 
mistake and misrepresentation, 449 
escrow and collateral agreements, 450. ' 

dm ess, 431. 

fraud in consideration, 452 
payment, set-off and compromise, 453. 
mast take in good faith, 466 
must take in good faith, 456, 
must give value, 456. 

what constitutes giving value, 456, 457, 468. 

amount of recovery, 457 

in usual oourse of business, 459. 

must take befoie maturity, 460, 

when paper overdue, 461. 

burden of proof as to bonaM^s, 462, 

Presentment and Demand. 
presentment for payment, in general, 463. 
effect of failure to present, 463. 
by whom must be made, 464 
to whom made, 466, 
place of presentment, 466. 
hour of presentment, 468. 
allowance of grace and computation of time, 468. 
day of presentment, 467, 469. 
formalities of presentment, 470. 
lost bill or note, 471. 

Notice 0 / Dishonor, 
necessity for, 463, 472. 
by whom given, 473. 
to whom given, 474. 
on what^ay must be given or sent, 476. 
when may be by mail, 475, 477. 
to whose benefit inures, 476. 
to what postoffice sent, 478. 
form of notice, 479. 

Protest. 

why required, 480. 

effect as evidence, 481, 486. 

what paper requires, 482. 

who should make, 488. 

noting the protest, 484. 

certificate of protest, 486. 

form and contents, 486, 

waiver of demand, notice and protest, 486. 

indorsement with waiver, 486. 

excuses for lack of demand and notice, 487. 

partnership paper, 668. 

corporations as parties, 778. 

See Acoeptanok op Brniis. 

Com. Law~-89. 
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NEGOTI YBLE PAPER, 

ntjwpi ot .igont'' lo ixsue, .5-1-4 
effpctot plpilge r>f, W, 9l5t, 1)65, 

NEGOTIABLE WORDS, 
wh.it art*, JjOS. 

NEW PROMISE, 

effpri on statalo ot hmitalions, SCI, S<52. 

NOMINAL DA AI AGES, 

for biP.K’h ot contiaot, 344. 

NOMINAL P \RTNEK, 
liability of, 035 

NON-DELIVERY, 

vendee’s remedy for, 870. 
by bailee, exeuse foi, bn. 
by cair]er,!}excnsed for, 1008. 

NON-EXISTENT THINGS, 
sale of, 813 

NON-NEGOTIAB1.E PAPER, 
may be assisfned, 381 
effect of indorsement, 430. 

NON-TRADING FIRM, 
nature of, 664. 

NON-USER, 

as giound for disolution of corporation, 864. 

NOTARY PUBLIC, 

must protest commercial paper, 483. 

NOTE, 

See PnoMiHHORY Notx. 

NOTICE, 

of assignment, 246. 

of dishonor of note or bill, 472, et aeq. 

to agent, 673 

to agent of revocation of his authority, 684. 
of revocation of agency, 685 
of restriction on partner’s powers, 644. 
to partner notice to firm, 074. 
of restrictions on partner’s powers, 679. 
to dissolve partnership at will, 684. 
of dissolution of partnership, 694, 696, 696. 
of calls, 736. 

of corporate meetings, 765. 

of sale Under pledge, 960, 

by earner of arrival of goods, 1008. 

limiting innkeeper’s liability, 1026, 

of acceptance of guaranty, 1043, 

when required of default of principal, 1046. 

of loss tinder fire policy, 1100 
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NOTICE — Continued 

of death undei life policy, 1130 
of accident undei accident policy, 1136. 
of unrecorded deed, 1206, 1207. 
by possession unner uniecoided deed, 1207. 
to tenant to quit, 1257. 

See NE(ToriABLE OoNTBACTs; Paeinlbship. 

NOTICE OF PROTEST, 
necessity foi, 472 
who sliould give, 473. 
who entitled to, 474. 
time of, 476 

to whose benefit it enuies, 476. 
mode of giving notice, 477. 
by mail, 477 

where should be sent, 478. 
form and requisites of, 479. 
waiver of, 486 

NOTICE TO QUIT, 

when necessary to terminate tenancy, 1257. 

NOVATION, 
defined, 277 

vahd without writing, 1039. 


OBLIGOR, 
defined, 54. 


0 


OOOUPANOYf 

effect on nght to propeity, 29. 


OFFER AND ACCEPTANCE, 

agreement m contiact results from, 80. 
requisites of offer, 81. 
how acceptance manifested, 82 
must be communicated, 83. 
implied from silence, 84 

must be unconditional and coriespond with offei -—counter- 
proposal, 86 

may piescribe time, place and mannei of acceptance, 86. 
lapses with expnation of reasonable time, 87 
must be unconditional while offer open, 87 
continaing offers, 88, 89 

when may be withdiawn before acceptance, 89. 

manner of revocation — death, insanity, 90. 

offers by mail and telegraph, 91, 92 

when contracts by mail and telegiaph complete, 91, 92. 

offers to public, how made and withdrawn, 93. 

acceptance of offers to public, 98. 
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OFFICERS, 

See OoEPOK iiro\ , Af.i m 

OPEN POLICY, 
defined, 1111 

OPERATION OF LAW, 

discharge of contiacte by, 317, 018, 320 
tenrunation of agency by, 587 

ORAL EVIDENCE, 

See EviniAot 

ORDINARY NEGLIGENCE, 
defined, 902. 

See NcGi.i&LNf B. , Bulmi-ms. 

OSTENSIBLE PARTNER, 
defined, 635. 

OVERCHECKS, 

validity and effect of, 604. 

See Checks; Banks 

OVERDUE PAPER, 
what is, 460, 461 
rights of indorsers of, 474. 
when check deemed, 601, 

OWNERSHIP, 

how right of qaalifiod, 27. 
how acquired, 28 
is legal or equitable, 38. 

See Propebty Title. 


P 

PARENT AND CHILD, 

right of parent to child’s earnings and property, 104. 
presumption of undue influence between, 182, 


PAROL, , 

when agents may be appointed by, 621 

PAROL EVIDENCE, 
defined, 251. 

See Evidence. 

PART PAYMENT, 

when no satisfaction, though received in full of account, 78, 
866, 867 
effect of, 292. 

creditor not bound to accept, 808. 
effect under statute of limiktions, 863, 864. 
as waiver of demand and notice, 486, 
under statute of frauds, 820. * 

upon right to stop fa transUu, 864. 
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PAST PERFOEMANOE, 

effect under statute of fiauds, 149, 820. 

PARTIAL INDORSEMENT, 
when there may he, 431. 

PARTICULAR LIEN, 
defined, 568 

See Libn. 

PARTIES. 

construing contiacts, 269. 
to bills and notes, 401 
to pledge, 943 

to contiaot of guaranty and suretyship, 1033. 

to contract of fire insurance, 1067. 

to deeds, 1183 

names of m a deed, 1186. 

to lease, 1228 

PARTIES TO CONTRACTS, 
at least two required, 94. 
competency and inoompetency defined, 96. 
lendaiing performance impossible, 332 
See Aiixaf ENEMirs, Cobpobvtions, iNrANrs; Insanity} Mab- 
BicD Women , Joint Peomisoks. 

PARTNERS, 

when stockholders liable as, 790. 

See P.narNEKSHrp. 

PARTNERSHIP, 

Natwe nnd Fmmation 
signing bills and notes, 404, 668. 
utility and purpose, 624 
definition and cbaiactoixstics, 626 
business #nd legal views of compared, 626. 
leading incidents, 627 
what acts constitute a paitneiship, 628 
partner ship as to thud paities by holding out or estoppel, 
629, 680, 631 

Lability of partner by, 632 
parties, 633 

infants and married women, as partners, 634. 
classes of partners, 635 
illegal partnership, 636 

At tides of Gojiwtnership, 
form and requisites of contiact, 637 
what should be exprested— const i action, 688 
altering or abandoning provisions, 638, 663 
provisions as to time, 689, 
film name, 640 
natuie of business, 641. 
books and accounts, 642 

capital, interest, salaries and subsistence, 643, 647. 
profits and losses, 648. 



614 


INDEX. 


[Jleferenteii ujv to Sfctions.^ 

PAETNERSHIP-CoM«2H7<f(i. 

articles ailent, equality presumed, 043, 
restrictions on powers of partners, 644. 
suretyship prohibited, 645. 
arbitration clause, 646. 
option to dissolve on notice, 648. 
valuation of shares on dissolution, 649. 
provisions as to good will, 660. 
continuance aflei death, 651. 

Finn Capital and Froperty. 
need not be money, 652, 
distinguished from advances, 652. 
time and skill not capital, 652. 
what partnership piopeity, 653, 712. 
nature of paitner’s share, 663. 
property of partners distinguished, 664. 

E artneiship real estate, 655. 
ow held, 055. 

when deemed personalty, 658, 
good-will defined, 657. 
provisions as to in articles, 650. 
as assets, 657. 

firm name and right to use, 668. 

JRiflhts and Duties Inter Be, 
good faith required, 659. 

accounting, disclosure, competition with firm, 659. 
power of majority, 660. 

Pomr of Partners to Bind Firm. 
partner general agent of firm, 661. 
power measured by scope of business, 602. 
usage as an element, 663. 
trading and non-trading firms distinguished, 6M. 
admissions of partner, 666. 
submission to arbiti'ation, 666. 
assignment for creditors, 867. 
partner in non-trading firm can not, 608, 070. 
partner in trading firm may borrow and issue commercial 
paper, 668, 670. 
accommodation paper, 669. 
suretyship, 669. 

borrowing power, pledge and mortgage, 670. 

power to buy, 671. 

confession of judgment, 672* 

power as to debts, 673. 

notice to partner, 674. 

power to sell, 676. 

power as to sealed instruments, 676. 
employment of servants and agents, 677, 
ratification of unauthorized acts, 678, 
restrictions on ordinary powers, 679. 
third parties must have notice, 679. 
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PARTNERSHIP-Coniinwcd. 

effect of dissent of one or more partners, 680. 
liability of firm for torts and frauds. 681. 
extent of liability on contract, 682. 
liabilities and rights of retiring partner, 682. 

Dissolution and Utndinff Up. 
dissolution by mutual consent, 683. 
by notice where partnership at will, 684. 
of partnership for fixed time, 685. 
liability of partner withdrawing, 685. 
dissolution by decree of court, 886. 
dissolution by death, 687. 
by marriage, 688. 
by war, 689. 

sale of firm property or interest of partner, 690. 
bankruptcy or assignment of partner or firm, 691. 
completion of enterprise, 692. 
purchase by partners of co-partner’s share, 693. 

Notice of Dissolution. 
when any why required, 694, 696. 
to whom and how given, 696. 
survivors only entitled to wind up business, 698. 
power as to debts, 699. 

Effect of DhsohUion. 
power to dispose of assets, 700. 
on powers of partners in general, 697, 701. 
new debts and contracts, 701. 
to perform unfulfilled contracts, 702. 
to remove bar of statute of limitations, 703. 

Dhtribution oj Abseth. 
nature of partner's hen, 704. 
when gives partnership creditors priority, 705. 
priority of individual creditors, 706, 
distribution between partners, 707. 
advances, 708, 711. 
extra compensation, 709. 
secret profits, negligence, fraud, 710. 
order of distribution, 711. 
loss of capital, how borne, 711, 712. 
where one partner contributes skill only, 712, 
where use of property contribnted, 712. 
compared with corporation, 724. 

See Limitbo Pabtnekship. 

PARTY WALL, 

definition and nature of, 1158. 

PASSENGER, 

See CARRiEna op Passengers. 

PAST CONSIDERATION, 
will not support contract, 74. 
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PATENT RIGHT, 

nature as property, 31. 

must be assigned by writing, 154. 

restraints in sales of, 219. 

PAYEE, 

certainty as to in bill or note, 397- 
PAYMENT, 

recovery oi money paid under mistake, 159, 160. 
defined, 289. 
in what medium, 290. 

in counterteit money or forged paper a nullity, 291. 
effect of partial, 292. 
by bill or note, 293, 294, 295, 296 
by post, 297. 

receipt as evidence of, 298 

possession of bill or note as evidence of, 298, 

whether money pai<l presumed loan or payment, 298. 

application of payments, 299. 

application by debtor, 300. 

application by creditor, 301 . 

aiiplication by the law, 302. 

set-off and recoupment analogous to, 303. 

no defense against honaflil^ holder. 453. 

authority of agent to receive, 539, 543. 

effect on right of stoppage in trun‘»H. 861. 

when condition precedent in sales, 873 

for goods sold on installment plan, 874. 

of debt discharges mortgage, 89!, 1220. 

by principal releases surety, 1058. 

by surety, effect, 1050, 3057, 1058. 

See Part Payment; Pledge; Tender; A( couu and S.m8EAcriOMr; 
Presentment fo b Pa y m ent . /► 

PAYMENT OF CHECKS, 

duty of bank in reference to, 502, 

PENALTY, 

distinguished from liquidated damages, 346. 
PERFORMANCE, 

See Discharge op Contract by Perpobmancbj Payment; 
Tender. 

PERSONAL PROPERTY, 
defined, 24. 

power of agents to sell, 588. 
virhen becomes treated as, 665, 1166. 
power of partner to sell, 675. 
sales of, 806. 
mortgage of, 878. 

description of in chattel mortgage, 884. 
what kinds of may be pledged, 944. 

, See Fixtcrbs ; Crops j Frauds, Statute of. 
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rERSONS, 

may mean corporations, 718. 

PLACE, 

law of what governs contract, 875, et seq. 
for making presentment for payment, 466. 

PLEDGE, 

power of agent to make, 538. 
factor can not make, 600. 
by partner, 670. 

distinguished from chattel mortgage, 880. 

Punnntion of Conti net, 
right to vote pledged stock, 762. 
in general, 940. 
definitions, 941. 

distinguished from lien and mortgage, 942. 

the parties, 943, 

what may be pledged, 943, 944. 

delivery essential to, 945. 

executory agreements, 945. 

effect as to ci editors of pledgor, 946. 

what constitutes delivery in, 946, 

bills and notes, 947. 

shares of stock, 9|8. 

pledgee must retain possession, 949. 

Bights and Liabilities of Parties. 
the debt secured. 930. 
care required of pledgee, 951. 
rights of pledgee — special property, 952. 
suits by pledgee, 933, 964. 
rifjhts and duties as to increase and piofits, 954, 
reimbursement for expenses, 955, 
assignment of pledge, 956. 
re-pledge, 966. 

rights and liabilities of pledgee of stock, 762, 957, 977. 
pledgee of life policy, 1129. 

DitiCharge and Enforcement. 
suit for the debt, 968. 
judgment does not release pledge, 958. 
effect of attaching pledge, 958. 
sale must be by auction, 958. 
sale by pledgee, 959. 
demand and notice, 960. 
sales under powers, 961 . 
pledgee can not purchase, 981 
foreclosure in equity, 962. 
surplus and deficiency, 963, 964 
pledgees of negotiable paper, 964. 
can not sell except under power, 964 
snil, equities, amount of recover v, 964 
must be diligent m collecting, 905. 
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‘BL'EDG'E,— Continued. 

remedies of pledgee of stock, 96d. 
extinguishment by payment and tender, 967. 
loss or destruction of pledge, 967. 
statute of limitations, 907. 
by surrender of possession, 949, 967. 

POLICY OF INSURANCE, 
in general, 1087. 
title and incumbrances, 1088. 
assignment of, J 092, 1129. 
open and valued policies, 11 10. 

See PrBE Insukakce ; Life Insitbance. 

POSITIVE LAW, 
defined, 3. 
moral basis of, 5. 
contracts against, 193. 

POSSESSION, 

change of in sale, 828. 
under unrecorded deed, 1207. 
of mortgaged premises, 1217. 

See MoRTaiVGs; PijEDGe; Lien. 

POST, 

payment by, 297. . 

POWER COUPLED WITH AN INTEREST, 

' definition and effect, 679, 687, ^88. 

f' , . POWER OP SALE. 

in pledge, 961, 964. . 

PRECEDENTS, 

effect on law, 9. . „ 

' ‘ , . PREFERENCES,' ' ■ 

permitted by common law, 239. , 
avoid composition,. 239‘. 

„ effect where carrier makes, 1000. 

PREFERRED STOCK, 

,, dividends on, 793, ■ 

■, .PREMIUM," ‘ 

.definition of, 1074. 

; '. in.lifeinsuranee, 1126. ,. . . ■. 

.'.j; ' V, . ■ 'I ■ ■ , SeePiBB Insubawce; .Life IjvsnBANCE. ■ , 

;V.^, ^■;::;;PEE$ENTMENT>OR'-ACXiiEW^ 

7 of bill of, exchange, 410,. 4X1.V , 

V :7:7,7.^,; '' by'WhpmEhonidbd 
- ' 7 to wboiti should b6 madb, 418. ; , ' ' ' : 

7v':.'-;' J place^bf,''414. .. ■ 7 7,7 - '.'7 

7;:;7V , „ tiiae:0f, 416,. 416.; '77 <: ' ■ - '• ■ 7/ , • ' 7 ' ' ■ , 
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PRESENTMENT FOR PAYMENT, 
in general, 463. 
by whom must be made, 464. 
to whom must be made, 465, 
place and hour of, 466. 
day of, 467. ' 

computation of time, 468. 
days of grace, 468. 
of paper due on demand, 469. 
formalities of, 470. 
of lost bill or note, 471. 
waiver of, 486. 

PRESENTMENT OF BILL OF EXCHANGE, 
manner of, 417. 

PRESENTMENT OF CHECK, 
when must be made, 600. 

See Negotiable Contracts ; Gheoks. 


PRESUMPTIONS, 
of payment, 298, 
against stale debt, 358. 
as to nature of deposit in bailments. 916, 


PRICE, 

in sale, 811. 


See Evidence. 


PRIMARY RIGHTS, 
' definition of, 18. 


PRINCIPAL, 

See Agency ; Guaranty and Suretyship. 

PROFESSI9NAL AGENTS, 
a class of agents, 613. 

PROFITS, 

when principal entitled to agent’s, 661, 

. distribution of in eorporationj 791. 

' those made out of pledge, 954. 

PROFITS AND LOSS, 

dividing in a partnership, 643. ' ' , 

PROMISE, . 

is consideration for promise, 67, 69. , 

mutual must be mutually binding, 69: 

PROBIISSORY NOTE, : 

payment by, 293, '294, 296. . 

, . definition and use,, 386. . . ^ 

, should hot be sealed, 390. ’ 

' date 'of,''39T. ;; 

must Oontain, positive pibtnise, 392. • ■ i ' ' ^ 

' . ifiaat be payable in , mon^ 
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PROMISSORY mTh—Coutinned 
cdtamt'v as to pa>ce, W7 
paitios to, 401, 102, lOS 
infant as m ikei of, 402 
maiiied "ftomen a& makeia ot, 403. 
ronsideiation of, 40") 
bona Hdf holrlei ol, 400 
notite of dishonoi , 472, et 
guaianty ot uesjotiablc, 10()1 

b'^e Nuroiivnir OoNTRicr*). 

PROMISSORY WARRANTY, 
in insuiance, 1080 

PROlirOTLRb, 

definition and liabilities, 728, 729. 

PROOFS, 

of payment, how made, 298 
of JOSS nndei fire policy, 1100, et seg, 
of dealh undei lito policy, lldO, 
nndei accident policy, 11.% 

PROPERTY, 
right of, 21 
sahieets of, 22 

definition and basis of right of, 28. 
classes of, 24 

real and peisonal distinguislied, 24 

coiporeal and incorpoie il, 2(> 

how right of ownership aeuuired, 28, ct aeq. 

how qualified, 27 

how occupancy affects right to, 29 

title to hy accession oi confusion, 30 ^ 

title by creation, 81 

joint ownership, 37 

legal and equitable ownerahip, 38. 

power of corporation to hold, 776 

ships as, 1147 

See PrEfaONAL Propbkty , REinPBOppRn , CoKPORPAn Property; 

InCORPOKEAL Pfioi PRIY 

PROTEST, 

definition of, 480. 
why required, 481. 
what paper requires, 482 
who should make, 483 
noting, 484 
certificate of, 486. 
waiver of, 486 

See Nbootiabeb Oontracts, Notice op Protest. 

PROXY, 

vofeing stock by, 761, 
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oS intteepera to receive, 1024 

For loos caoeed by. « 

PUBLIC ENEMIES, 

who are, Wl- , caused by, 991 

liability of earner foi loss causeu uy, 

^™vaM.SFoSiaot a^eotog, 228 
frauds upon, 229 

PUBLIC OFFICES, 
trafficking m, 224 

^^Sa^fS-lecompeoaatrorr. 225 

assignment of ^ 

contracts coirupting, 227 

^^^cSacS’iSing marnage relation, 111, 112, 210. 
definition of, 209 

P&c offloes agamrt. 2M 
dSrpS anS marntenanoe ^ 

See Il/LBQAIi CONIBACIS 

m fraud o,. 221 

^^rt^SoUon sales, 618 

*™eStf»Slrurug contracts, 270 

PUBCHASEE for VALUE, 

PUKt.»il PURCHASBB 

Q 

qualified acceptance, 

^ See Aoobptance of BiiiLS. 

tfS’pattae™ as cause lor diesolviug flm, 686. 


Ul5VW*»»** -- 

QUASI CONTRACT, 

^ defined and explained, 69. 
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QUIET ENJOYMENT, 

covenant toi in UecHls, 1193 
implied covenant foi in lease, 1236. 

QUITCLAIM DEED, 
delinition of, 1184. 

See Deed. 

QUORUM, 

at sliaielioldcrs’ meeting, 759. 
at diieetors’ meeting, 769. 


R 


RAILROAD, 

delivery by to consignee, 1003. 

See CAKKiEiib or (toods; Cveuieks or Pvssexgebs. 

RAISED BILL OR CHECK, 

paity paying may recover excess, 421, 505. 

RATIEICATION, 

by infant of contracts, 107. 
what constitutes by infant, 110 
of contract by drunken person, 124. 
of Sunday contract, 197. 
of altered contract, 327. 
ot ugeniy, 523. 

principal can not ratifjj in part, 526. 

what amounts to by principal, 527. 

when exonerates agent, 554, 

parol of sealed contract by partner binds Arm, 676. 

of unaulhorized act of pailner, 078. „ 

See Agency; iNEANty; Insinity. 

REAL PROPERTY, 

In Gewral. 

definition and nature, 24, 1153. 

corpoieal and incorporeal, 26, 1154. 

sufluciency of contract for sale of, 147. 

specific performance of contract to convev, 360. 

governed by law of place where located, 378. 

power of agents to sell, 638. 

of partnership, 655. 

corporeal real property— land, 1154. 

what passes by grant of land, 1164. 

property or use in water, 1164. 

diverting stream or flowing land, 1164. 

crops, trees, herbage, 1166. 

flattures defined, 1166, 

between grantor and grantee, mortgagor and mortgagee, heir 
and executor, 1166, 
between landlord and tenant^ 1166, 
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KEAL TEOPERTY— <7on^»H«P(i. 
incorporeal real piopeity, 1157. 
ways, party walls, 1158. 

Ustates in Beal Property. 
in general, 1169. 
estate in fee simple, 1160. 
fees tail, 1160, note, 
estates for life, 1161. 

life tenant must keep down incumbrances, 1161. 

repairs by life tenant, 1161 

waste, 1162. 

emblenaents, 1163. 

estate arising out of marriage, 1164. 

cuitesy, 1164. 

dower, 1165. 

homestead, 1166, 1201. 

estates tor years, 1227. 

estates upon condition, 1169. 

forfeiture and re-entry, 1169. 

equitable estates, 1170. 

joint estates, 1168 

estates in partneiship, 665. 

Title to Beal Property. 
definition and ultimate source, 1171. 
title by descent, 1172. 
by will, 1173 

by adverse possession, 1174 

by involuntary alienation, including title by eminent domain, 
and at execution, judicial and tax sales, 1176. 
by voluntary alienation, 1176 etaeq 
title by deed, 1181 , et seq. 

See VnNDORikn Puechaseh; Deeds; MoarfaiaBs; Title; Land- 
Loan AND Tenant. 

RECEIPT, 

right of debtor to demand, 309. 

how far evidence of payment, 263, 298. 

in sale, 819. 

bill of lading as, 982. 

RECEIVERS, 
definition, 46, 

not bonafidf holders of commerdal paper, 469, 
when appointed for firm, 698. 

RECITALS, 

effect in bill of lading, 984. 

EEOORVEYANOE, 
of land, 1205. 

RECORDING, 

See Registration ; Deeds ; Mobtgacjbs j Conditional Sales, 
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RECOUPMENT, 

(lefinitiott, 303. 

RECOURSE, 

indorsement without, 435. 

REDEMPTION, 

See MoirrG.^oE; Pledge. 

REFORMATION OF CONTRACTS, 
when will be decireed, 4fi 157. 


REGISTRATION, 

of transfer of shares, 748, 750. 
of conditional sale, 875. 
of chattel mortgage, 886. 
of deeds, 1206. 
of mortgage, 1222. 
of lease , 1245, 

REIMBURSEMENT, 
agent’s right to, 665. 

REINSURANCE, 
defined, 1072. 

gives insurable interest, 1072, 


RELEASE, 

, under seal, when required, 366 , 369 , 
of principal dischar^s surety, 1069 . 

, of co-sdrety, 1082 . 

■REMEDIAL LAW, ■ , , , 

. definition of, 19 . 

RfeMEBlAL:. RIGHTS, . ' ' 

.definition of,, 18 . 

-■.REMEDY, 

, must usually be by action, 89 . 
against fraud, 177 . 

fo:p breach of contract, 341 . .. . ■ 

, by what law gqyerned, 379 , - ■ 

' : On subscriptions, to stock,, 739 . , ~ . 

■v, acts, .' 779 . .. ■ 

, ; for bifeaflh of warranty, . 840 , 871 . \ 

• 7 ',-■ ' of-yendbr in; sales,' ' 8 SX; ■ 

yenae®j*^ior no,n-de^^^ , 1 ; 

Ybnd.% 'Aipi? %eaoh oi'waf ranty ,• 871 v V 
, bt^;rtf^dr'in ,chattelmdffeg;ages,892.^; '■ 

, of 'jpomaje^' in;,chati;etmprfgage, ,893.' 




f ^|svbN'ci'iqK' ^ 
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RENEWAL OF LEASE, 
covenant for, 1239. 

RENT, 

definition of, 1234. 

RENUNCIATION, 

breach, of contract by, 331. 

REPAIRS, 

duty of life tenant as to, 1161, 

See Landloed and Tenant. 

REPRESENTATIONS, 

of agent bind principal, 572. 

in insurance distinguisned from warranty, 1078. 

in fire insurance contract, 1081. 

effect of in life insurance, 1124. 

in accident insurance, 1135. 

REPUGNANT CLAUSE, 

may be, stricken from contract, 271, . 


RESALE, 

remedy of seller by, 856, 869,. 
when and i(0w exeTeised, ,857. 

effect of during transit ^pon seller’s right of stoppage, 866. 

■RESCISSION,' , ;■ . 

. limit of right of for .fraud, 178. , , 

when amounts to discharge of contract, 278. 
waiver .of right to, 840. , 

See Dischakge or, Contract; FbaOd; Infanoz; . Insanitt; , 

DTJBESSr 

RESERVATIONS,' , ■ '.''r'V. 

in deed# 1192. • - , 

. .RESTRAINT OF TRADE,.' ^ -■ ■ 

' , Validity of contiaot in, 216, 214, 216,^218.' 

tiniej and place #affecting'Ciontract in, .216, , 217. . 

; ; coneideratipn foT contract in, 218, / , ■ - 

.RESTRI'OTIVB INDORSEMENT., ■ 

what 'iSf^^lO..' 


RETIRING'-PAR'TNEa, . • 

rights ahd liabilities of, 682, 694, 696, ' ; 
.'.REVOCATION, ; . 

; ■ ^ of accoiiimodatibh i3aper, 407; •. ; ^ , 

ei’<}heckj'502i.. ... 

v'",'/of‘'ageiJcy,,67S.,‘. .Vi".' 

legal,. defined., i7i ■- 

; •; ■^;r...,pfimari'’'and' irepi^ialj 18 . ; ’ 

'4''' 
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s 

SAFETY DEPOSIT (JOMPANY, 
natal e <vf liability, IKTi. 

SALE OF PEUSONAL PliOPERTY, 

(lelivpiy by iiif-tiillmonts, HbMl. 
of faliaioh of htocU, 74‘>. 

Nature and Fannatim nf ('outruct. 
definition and natun*, 8lH> 
cxcHMitory and exemiteil bales, SDfi, 807. 
paitiefr, 808. 

thief or finder as vendor, S(K). 
frutidiilent inirehubeib as vendois, 810, 
thoiiriee, 811. 
vihat may bo sold, 81.8. 

same— specific chattels, future {;oods>, thini^s non-existent, 
812, 813. 

the effect of the statute of fraudh, 81 1, et »eq, 

IVhen thf Title Pushes, 
in sale of specific chulttds, 821. 
cliattelb not specific, 822. 
portion of uniform mas^, 82.3, 
same— the elevator cases, 821. 
goods ordered from a distance, 828. 
delivery to carrier, 825, 845, 

title presumed to pass when delivered to carrier, 825, 845. 
retaining right of dispo.sal, 82{}. 
goods shipped c. o. d., 820. 

delivery as against third pariic.s and presumptions from sel- 
ler’s retention of possession, 827, 
what change of possession reiiuired, 828, 

Wnrrantieh in Saleh, 
doctrine of enveat emptor, 830. 
waiTanty, definition and nature, 881. 
consideration for, 832. 
express and implied warranties, 833. 
when oral or implied excluded by express or written, 833. 
implied warranty of title, 834. 

implied warranty of quality where vendor is manufacturer, 
836. 

of conformity with sample, 836. 
goods sold by description, 837. 
fitness for particular purpose, 888. 
express warranty of quality, 839. 
remedies for breach, 840, 871. 

Fmformance of Contract. 

in general, 841. 
seller’s duty to deliver, 842. 
when duty arises, 843. 
place of delivery, 844. 
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SALE OF PERSONAL mOBE&TY—Contmiei. 
time of deliveiy, 846, 847. 
quality and quantity, 848. 
buyer’s duty to accept, 849. 
evidence of acceptuuce, 849, 
payment, and etfect of bargain for ciedit, 850. 

Seller’s Remedies — Lien and Sloppai/i in Transitu, 
where goods delivoied sellei may .sue lor price, 862. 
damages where goods not delivered, 864, 855. 
resale, 85b. 

when, w'here and how made, 867. 
lien, 858 

delivery or credit as a waiver, 859, 860. 
when revives, 869 
payment extinguishes lien, 860. 
stalutory hens, 861. 

stoppage in transitu, nature and effect, 862, 869. 

who may stop goods, 863. 

price must be unpaid, 864. 

effect of part payment, 864. 

goods must be in transit, 866. 

when deemed in transit, 866. 

eSeet of resale during transit, 866. 

effect of transfer of bill of lading, 806, 986. 

insolvency of buyer, 887. 

how exercised, 868. 

notice to stop and duty of carrier, 868. 

effect of stoppage, 869. 

Buyer’s Remedies, 
actions for non-delivery, 870. 
daniage8,^70. 
breach of warranty, 871. 
right of inspection, 871. 

rescission for breach of wamanty or condition, 871. 

rescission for deceit, 871. 

damages for breach of warranty, 871. 

duty of carrier as to, 1009. 

See Conditional ISalbs; Fbauds, Statotb of. 

SALES ON TRIAL, 
nature of, 877. 

See Conditional Sales. 

SALES OF GOODS TO AERIVE, 
nature of, 876. 

See Conditional Sales. 

SAMPLE, 

goods sold by, 836. 

SATISFACTION OP MORTGAGE, 

See Moutgaob. 
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SEAL, 

cleflnition an<l iequi<^i1e‘;, 51 

effect on conbiflciation, 64, 04. 

effect on bill oi note, 090. 

when nece-'sury in iippoinlint; agent, 519, 

coiporation may have, 78S. 

not recmiie«l on. chattel iiioitgagc, 8s;>. 

deed xeqairub, 120?. 

Hee SuAUJD Oomraoih. 


SEALED CONTRACTS, 
pecoliaritiefa of, 51, 04. 
how made, 61. 
how discharged, 276. 
agent executing, 639. 
power of partner as to, 670. 

See CoSfTBACTH. 

SEAWORTHINESS, 

warranty of in marine insurance, 1139. 
defined, 1163. 

implied warranty by shipowner, 1161. 

SECRET PROFITS, 

partner must account for, 710. 

SECRETARY OF CORPORATION, 
duties of, 774. 


SEIZIN, 

covenant of, 1194. 


SERVANTS, 

when forfeit right to pay, 280. 
distinguished from agents, 672. 
power of partner as to, 677. 

See AaBNOY. 

SERVICES, 

hire of as bailment, 929. 


SET OP EXCHANGE, 
when issued, 885. 




SET-OFF, 

as against assignee, 246, 246. 
defined, 803. 

as a defense against horn fide holder of commerdal pftper, 463. 


SHAREHOLDERS, 

liability to creditors, 786, et $eq. 
receiving back capital, 789, 
partnership liability, 790. 
dividends a debt due to, 794. 

See Oqbpobatiosw. 
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SHAKES OF STOCK, 
definition of, 731 . 
payment for, 737. 

in what payment for should be made, 738. 

form of certificate for, 744. 

sale and transier of, 745. 

form for assignment ot, 747. 

registry of transfer of, 748. 

honnfide purchasers of, 761. 

held in trust, 752 

pledge ot, 948 

rights and liabilities of pledgee of, 967. 
remedies upon pledge of, 966 

See OoBPOBATiONs; Pledoe. 

SHIFTING EISK, 

in fire insuiance, 1112. 

SHIPPING, 

scope of tne law of, 1146. 
ships as property, 1147. 

general ship and contract of affreightment, 1149, 
perils excepted by bill of lading, 1149 
chattered ship and charter party, 1160. 
implied warranty of seaworthiness, 1161. 
lay days and demurrage, 1152. 

See EMiaoYMENT OF Ships. 

SIGNATUEE, 

under statute of frauds, 145, 146. 
sufficiency of to negotiable contract, 389. 

SILENCE, 

acceptance of contract implied from, 84, 

SILENT PAIsTNEE, 
liability of, 635. 

SIMPLE OONTEACTS, 
elements of, 61 . 
how discharged, 274. 
authoiity of agents to make, 548. 

SLIGHT NEGLIGENCE, 
liability for, 902. 

SOLE COEPOEATION, 
nature of, 722. 

SPECIAL ACT, 

formation of corporation by, 726. 

SPECIAL AGENT, 
authority of, 613. 

SPECIAL AHTHOEITY, 
of agents, 632, 
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SPECIAL PARTM 

"M LiMHU) PvUINH'>im'. 

SPECnL PROPERTY, 
oi b 

n* ph « , b)2 
ol: <*aiii« 1, 

SPE('I \L W’^VURISTY, 

( rtt ( t <»f, I PH 

vSP [:ci VL'i’Y, 
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SPECIKK’ l»LfirO!ni\N< V, 

< (putii III u m uif , P», <b> 

of ( onh u t itiiU (»1 iuiutls, I'O 

nittui ot n UK (h , AM 

l^pnoul punoiplo »P), r>b 

ot silf‘fit pt'i'.ouii piopintv, AO, .r>l, S71. 

ot tonUatfs roi m{<‘ot IhkI, TjO 

f)t p.utn('i‘'hi]> acfUM iiunt, <iS> 

WT A KKs \ X [ > ST i K KIR )L!>Elli!5, 
rigtitM in ivtutooRu to, 200. 

KTAI.E PEBT, 

law m to, 853. 

STA1.E, 

Ut^lmeA, 3. 

STATE LAWS, 

relative authority of, 15. 
dwtingm^hed from federal laws, 15, 

STATUTE OF FRAUDS, 

See Fbavds, S i a i it tk of. 

STATUTE OP LIMITATIONS, 

See Limit vnoNs, SrarorK of, 

STATDTES, 

part of written law, 12. 
defined, 14. 
effect on prior law, 16. 
making contracts illegal, 194. 

STOCK BROKER, 
liabihty of, 606. 

STOCK company, 

See Joint Stock Company; Coepoiution«. 

stock corporations, 

formation and nature of, 723. 

STOCK DIVIDEND, 

when may he declared, 796. 
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STOCKHOLDEES, 

See CoRPOEArioiir& ; Sh ir&holdebs. 

STOCKS OF GOODS, 

validity of moitgage of, 895. 

STOPPAGE TN TRANSITU, 
in sales, 862 

who may exeicise right of, 865 
elfeet on olhei lemedios, 869 
excusing dehveiy by caiiiei, 1009. 

SUB-AGENTS, 

when may be employed, 528. 
etfect of employment ot, 529. 
righla against principal, 668 
revocation of authority of, 592 

See Aocvcy 

SUBLETTING, 

See Landeoed and Tenant. 

SUBMISSION, 

See Aebiteation. 

SUBROGATION, 
defined, 1066 

when surety entitled to light of, 1055, 1056 
when insure! entitled to, 1116 

SUBSCRIPTIONS, 

mutual to common object as consideration, 68. 

SUBSCRIPTIONS TO STOCK, 
in what may be paid, 738 
remedies on, 739 
defenses to, 740, 742 
express conditions in, 741 
cancellation of, 743 
release of subscriber, 743 
creditors may leach unpaid, 788. 

SUBSTANTIVE LAW, 
definition of, 19. 

SUICIDE. 

effect in life policy, 1128. 

SUNDAY, 

contracts made on, 195, 198, 197 

how regarded in computation of time, 288, 

last day of giace falling on, 468 
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cfu { t ot { \tension of tinu to pi iiu ipal lOhO 

SUErrYSlIIP, 
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distinguislifil tioni mwimt'v, 10 >2 
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SURRriSDTB or LEA^E, 
eftttt of, 1253 


T 

TAXES, 

a,tj between landloxd and tenant,. 1241. 

TELEGRAPH, 

<onferacts b}-, 92 

TELEGRAPHS ANI> TELEPHONES, 
not common cuiiei'!, 1928 
nmst serve all alike, 1028 

contraeto limiting liability of telegnph company, 1029. 

TELLER, 

may < ortify check, 4% 

TENANCY IT WILL, 
dohuition of, 12')(>, 1237 

TENANCY FROM YE\RTO YEAR, 
definition of, 125(», 1257, 

TENANCY IN COMMON, ^ 

definition of, Ub8 

See Ei/UrvAfOB Cahfh 

TENANT, 

See Estate foe Life, LANwioitn and Tenant. 

TENDER, 
defined, 304 
of property, 806 
when must be kept good, 806. 
m what medium, 807 
the amount, 808 
must be unconditional, 309. 
mode of, 810 
tame and place of, 811 
on hens, 312 
effept upon hens, 8l2 
wwver of defects m, 813. 
on wj^t of stoppage in tramiiu, ^69. 

^Cecton mortgage, 880, 891, 1220. 
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TERM OF OFFICE, 

of directors of coiporation, 767 

TERMINATION OF AGENCY, 

See AoBKcy 

TERMINATION OF LEASE, 
by lapse of time, 125 1 
forfeiture foi breach of conditaon, 1262 
by suriendei, 1251 
by eviction, 1261 

See Landlord and Tdn ini 

TERMS, 

explaining those in contract, 267, 259, 260 

TESTATOR, 

competency of, 1173 

TESTIMONIUM CLAUSE, 
m deeds, 1200 

THIEF, 

can give no title, 29, 809, 
exception to lule, 809 

THIRD PERSON 

liability of principal to, 669 
paitneiship as to by estoppel 629 
dehvei y as against in sale, 827 

THREATS, 

eftect on validity of contiaets, 184. 

TIME, 

of acceptance of offer, 87, 88 
as affecting contract in lestraint of trade, 216. 
when of*essenee of contract, 282 
of perfoimance where contract silent, 28S 
contiacts for the payment of money on demand or on call, 
283 

express provisions as to time, 284 
yeai, month, fraction of a day, 285, 286 
meaning of “until,” “between,” 287 
tor making tender 311 
foi piesenting bill foi acceptance, 415, 416 
for making presentment for pni ment, 466, 467, 468. 
computing on bills and notes, 468 
of matuiitv of bills and notes, 468 
for notice of piotest, 475 
for presenting check, 600 
efflux of terminating agenev, 577 
piovision as to in paitnership ai tides, 639, 
tor dehveiy by sellei, 846 
termination of lease by lapse of, 1251 
See Gr^ce, Da\ s ox 
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t xjilainod, S*' 

Uov .HHjUllni, 1*' 

b\ oroiipaui’s , ii'* 

h} ai intl I’milu-'if'n, ?0. 

by lu.Hitui, .n. 

l)y Efiit, 12 

b'v >•», 117 . 

b> mt.( "I it<‘ ^(U’co-'ion, JU, 1172. 

i)\ i >t*lK at >l 
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;\lu n ijjt nf iii w n I uti. it*" 
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wan.uity (tl m ^IU 

baiU'C rail not (h*'i»ntt b.u!»t’*i, ‘>07 
htauied bound t»> tb-t losr, JOss. 
covenants Joi, IIOJJ 

See Hi \r. PporHiiv ; Svu s oi I’l iiso\ \L PuoI'Cbty. 

TITLK rNsrit 

definition of, 1114 

TITLE TO REU. HlOPKItTY, 

Sue Rlal Jbioi'BurY, 

TORTS. 

deflmtion, 17. 

Ualnlity of infant tor. 111? 

licibilily of inHane poisons tor, 121 

dania(?es tor, 347. 

of nrinuijial tor ajrent'fl, o74. 

liability foi those of Bingle partner, <181. 

liability of partners for, 68J. 

of eoiporation foi, 784, ^ 

TRADE, 

contract in restraint of, 21.8, rt ac//. 

.See Ii LEiiAi. Cos. riiAt tk. 

TRADE MARK, 
nature of, 21. 
how title to acquired, 51. 

TRADE SECRETS, 

TPstraints in sales o!, 219. 

TRADING AND NON-TRADING FIRMS, 
powers ot partners in, 664. 

TRANSFER OF STOCK, 
how effected, 747. 
form for, 747. 
registry of, 748 

cancellation of old certificate, 749. 
issue of new certificate, 749, 
effect of failure to register, 760. 
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TEAVELING SALESMEN, 

power to receive payment, 639. 

TEEASUEER OF CORPORATION, 
duties of, 774 

TREATIES, 

pait of written law, 12. 

TREES, 

as real propeity, 1155. 

TRUST, 

defined, 38, 1170. 
shaies oi stock held in, 762. 

TRUST DEED, 
natuie of, 1226 

TRUST FUND DOCTRINE, 
as applied to capital stock, 787. 

TRUSTEES, 

validity of gifts to, 183. 


u 


ULTRA VIRES ACTS, 
defined, doctnne of, 776. 
effect of, 777. 
what acts aie, 778. 
remedies for, 779 

See Corporations. 

UNCONSTITUTIONAL LAW, 
definition and effect, 15 

UNDISCLOSED PRINCIPAL, 
liable when discovered, 570. 

UNDUE INFLUENCE, 
defined, 181 

presumption of between husband and wife, 182 

same, parent and child, 182 

same, Vustee, attorneys, etc., 183, 628. 

UNIVERSAL AGENT, 
defined, 513 

UNRECORDED DEED, 

See Died; Registration. 

UNTIL, 

meaning of in contraot, 287. 

UNWRITTEN LAW, 
nature and source, 7. 
in America, 11, 
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DSAGE, 

may be sbo%vn to explain contmot, 2.'iS, 2o9. 

may annex term to contract, 2;5S» 2H0. 

must he lawful and reasonable, 261. 

must be consistent with express tefuis of contract, 261, 

must be known, 262. 

effect on autliority of agent, 

effect on powers of partners, fi62, 6ti3, 

See Evioksck. 

DSUAL COUESE OF BUSINESS, 

who is holder of commercial paper in, 459. 

USURY, 

efieet on contract, 201. 
when contract is usurious, 202. 

W’hen discount is not, 208. 
compound interest is not, 204. 
what necessary to constitute, 205. 
rule where risk is hazardous, 208. 
devices to cover, 207. 
conseqnences of, 208. 

See liXKOAL 0<>2!itKAC?r8, 


VACANCY,, 

clause against in fire policy, 1093. , , , 

‘ what constitutes, 1095. ; " - 

■' VAXUAto CONSIDEEATION% 

. , defined and distinguished from good consideration, 85, 66, 

, 1187^ ■■ . • ■ ' 

;See CoNsinxkATioN.' ' ; 

■,"VALUB, '■ ■ ■: ' 

, ' . ; , whether statements of are irau^ or warranty, 105, 170, 839. 

^:''yAiuE,iiEOEIVED,■■ V : ■■ ■ 

s;-,v ■■ '■': ■; 

.'I ..'defined,' HIO, ' , 

r-vtocE AND VENtiliE, ,■ ■ '-'V'. 

i'idiiii^endeaa'hetWe^ai ‘ 

1^BNDCR-:^N£EtlEC!y'A'to 

,v, ‘ • lom#:Obntract--ifltatutehf frauds, 147;^ ■ 

‘ ■; of ooh'laraet .to" 'Convey, -Tl76;'':: ■: 
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WAGEE, 


W 


See Iliegaij Oontbacts 


WAGER POLICY, 

legality, 1070, 1121, 1123. 

WAIVER, 

of rights under contract, 274. 
of defects in tender, 313. 
of right to rescind contract, 340. 
indorsement with, 486. 

of right to rescind for breach of warranty, 871. 
of notice and proofs of loss in insurance, 1105. 
of forfeiture by landlord, 1252. 

WAR, 

esect on contracts, 96. 
excusing demand and notice, 487. 
effect on agency, 697. 
dissolves firm, 689. 

WAREHOUSE RECEIPTS, 
definition and use, 936. 
negotiability, 986. 

WAREHOUSEMEN, ’ 
defined, 931. 
carrier as, 1005, 1009. 
nature of contract, 932. 
regulation of storage rates, 933. 
bonded warehouse, 934. 
duty t» use care, 936. , 
receipts of, 936. 
charges and lien, 937. 
as forwarders, 938. 

WARRANTY, . 

power of agent, to sell with, 641. 
of authority by agent, 676. 

. in sales, 830. 
definition and nature, 831.. 

: , consideration to, support, 832. 
kinds of, 833 1 
implidd in sales, 834. . : 
express warranty, in sale, 839. 
remedies for breach of, 840. ' 
vendor’s remedy , for, 871v > 

' I by bailor who lets for use, 926, :927. 

, in insurance, 1077. 

distinguished from representation, <1078. , 
what' constitutes,, 1079. 

“■ ; kinds of, ,1080. 
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WAvn: 

<It hmtiou, llf»2 
W \TLU, 

See Ri Pitonu.iY, 

WATER 0 \nilILU« 
ililn<‘i\ fn, 1005 

WATEUrn STOCK, 
va1hIU\.7J7 

\VA\S, 

4*1 10 il puipprty, U57. 

WH \KFIN(iKHm, 
llefiucvl ‘III 

rigrlitu and lialnUtioi, 030. 

WIFI',, 

boe III Asw Wiifc; Marbuol, M luun i> WoMi.’if. 
WILL, 

dofiuod, 33, 117.L 

WmiOlTT KECOrBfoE, ** 

iiMbistment, L'J/S. 

WITNKbBBIM, 

requiiomentof in deeds, 1203. 

WOMEN, 

when of age, 98. 

WORDS, 

how understood in contract, 264 

WORDS OF INHERITANCE, 
m a deed, U89 

WORKMEN, 

oombmatione between, 222. 

WRITING, 

contfaots that must be in, 186. 
samcaency of within statute of frauds, 148. 
when contract regarded as in, 262, 258. 
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WRITING— Conttnudl 

when infant must i itih bj , 110 
taking case out of statute ot limitations, 362 
when aoeeptance umst be in 420 
when agent most be appomkil bj , 520 
sutBcienoj of in sale, SIS 

when cuntiact ot guaranty anil •iuiet^ ship must he in, 1035. 
land must be conveyed b\, 1181, 11S2 

&ee Dgi n, Fkvlijs, <si iroiL oi 

WEITTEN CONTRACT, 

can not be oiallj contiadictcd, 251, 252 
effect of loss of, 329 

See EMDiiNCB, Feauds, Si^iuigop. 

WRITTEN LAWS, 

definition and classes of, 12. 

WRONGS, 

definition and kinds 17. 


Y 


YEAR, 

contract not to be peifoimed in, 152. 
meaning of in contiact, 259, 285. 

YEARS, ESTATE FOR, 
definition, 1227. 
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